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PREFACE. 



The Author has endeavoured, iu the present volume, to offer 
to the reader a view of the Law of Fire Insurance as it now exists, 
and as applied to the practice of Insurance Offices. He imagines 
that such a work is wanted, and he trusts that it may be useful. 
This is, indeed, the only consolation of the text-writer — ^for, like a 
child digging castles in the sand, he sees each succeeding wave of 
judicial decisions obliterate his labours, until the lapse of a few 
years renders his book all but valueless, and it sinks like an old 
newspaper into a mere record of the past. It is very true that the 
same fate awaits with increasing certainty the writer in almost 
every other department of knowledge. The extension of education, 
and the advances that are every day made in science and criticism, 
have so multiplied books and authors, that it is only at very rare 
intervals that the pulili«?iition. .csUi be e^cpeoted of a standard work, 
ihat will not at no distant isX^ oe^ ^iiperwi^ded by some more perfect 
production. The labours of the teit- writer have, however, many 
uses, not only in informing 'fhV'StudenV^nii assisting the practi- 
tioner, but in so bringing together the authorities as to detect 
anomalies and absurdities in the law, and thereby aid in their 
correction. And this will be the case, whether we adhere to our 
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present system, and effect desired improvements by piecemeal 
legislation and judge-made decrees, or whether the more difficult 
task of codification is attempted. Whichever course is adopted, it 
will be found that the Law of Fire Insurance is no exception to 
the general rule, but presents many imperfections, as the reader 
will ascertain by a careful examination of the cases cited in the 
following pages. 



London^ October^ 1866. 
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CHAPTER I. 

THE CONTRACT OF FIRE INSURANCE — THEREIN OF THE INSURABLE 

INTEREST. 

Fire insurance is a contract wherein one party undertakes Definition of 
to pay or make good to the other any loss or damage by 
fire which may happen during a particular period to 
specified property, not exceeding a sum named as the limit 
of the insurance or of each item thereof, in consideration of 
an immediate fixed payment. 

This consideration is termed the premium; the party The terms in 
receiving it and giving the security, the assurer or insurer ; 
the party paying the premium or to whom the security is 
made, the assured or insured; the contingency insured 
against, the risk ; and the written instrument containing 
the contract, the policy. For this latter term we find the 
following statutory definition: — ^*A11 deeds, instruments, r- 
" and writings for payment of money upon the loss of 
*^ any ship or goods, or upon any loss by fire, or for any 
" other purpose for which any writing, commonly called a 
" policy of assurance or insurance is or hath been usually 
" made, are to be deemed policies of assurance " (a). 

According to the form of policy now generally used,' 
the operative part of the contract is in the following 
terms : — ^ 

" That so long as the assured shall duly pay the annual 
'* premium and the directors for the time being of the 
" society shall agree to accept the same, the capital, stock, 
" and property of the said society shall be liable to pay 
^' or make good to the assured, his heirs, executors, and 

(a) 10 Anne, c. 26, s. 68. / /7 / / / 
B ' 
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" administrators, all loss or damage which the assured, his 
" heirs, executors, and administrators shall suflFer by fire 
" on the particularised property, not exceeding on each 
*' item the sum insured thereon." In some cases the word 
assigns is added, and in others the same word with the 
proviso — "provided the interest in this policy shall be 
assigned with the consent of the directors." 
Specific and According to this ordinary form of policy the insurers 

arerage poHcies, ^^ responsible for the full amount of any loss not exceeding 
the sum assured, and must pay or make good the damage 
so far as that sum will extend, irrespective of the value of 
the property. K a building were worth £10,000 and 
insured for £1,000 only, and a loss to the extent of £1,000 
occurred, the insurers must pay that amount, notwith- 
standing the overwhelming proportion of the uninsured 
value. Such policies are termed specific insurances. They 
difier greatly in this respect from marine policies, since 
in the latter, when a loss occurs, the underwriters are 
answerable for such proportion of it only as the amount 
insured bears to the value of the property or of the interest 
therein of the assured, the rule there being, in other words, 
; *' that the underwriter pays no loss except with reference 
" to the sum on which he is paid premium ; the whole sum 
" if the loss be total, some aliquot part of that sum if the 
" loss be partial " (a). The different rule in fire insurance 
seems to have been adopted for a variety of reasons. In 
the first place, the property is often of such a nature that it 
cannot be totally lost, which on the other hand is always 
possible in a marine risk, and the amount that it would 
require to insure to provide a complete indemnity may be 
exceedingly difficult to determine beforehand. Secondly, 
the cost of ascertaining the value would be very onerous 
in most cases, whether it had to be ascertained in the first 
instance, as in a valued policy, or after the loss had happened, 
as in an open marine policy. The expenses of valuation 
would, in most cases, far exceed the cost of the insurance, 

(a) Amould on Marine Insurance, p. 8. 
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and thereby become an unreasonable addition to the pre- 
mimn, and, in trifling losses, would be equally oppressive 
when compared with the amount to be recovered. Again, 
a marine policy is for a short and defined period, and the 
value is that of the property at the commencement of the 
risk; but a fire insurance may continue for a very long 
period during which the value may greatly vary, and may, 
as in the case of household efiects, sufier a continuous 
gradual diminution by wear and tear. There are, however, 
many cases in which this consideration of convenience is 
counterbalanced by more serious considerations. Thus 
when the property lies in more places than one, so as to 
form a plurality of risks, it is required that a distinct sum 
shall be insured upon the property contained in every separate 
building or place, unless a condition of average, or average 
clause as it is termed, is added. The efiect of such a con- 
dition is to assimilate the contract to that of a marine 
insurance, and to provide, in terms, that the insurers shall 
be liable, in the event of fire, to make good such a pro- 
portion only of the loss as the sum assured shall bear to 
the total value of the property at the time when the fire 
breaks out. This was rendered imperative by statute (a) 
after the imposition of the percentage duties, but if they 
were repealed, the practice of the insurers would not 
probably vary, since they already make similar stipulations 
in cases within the spirit but not within the letter of the 
Act, as when the building in which insured property is 
contained is a single and continuous risk, but of such 
magnitude that a total loss would be highly improbable. 
Insurances of this latter class are termed average clause or 
average policies. Their effect will be considered hereafter 
when we treat of the settlement of losses under them, but 
it may be useful to anticipate that part of our subject by 
stating, that the simple effect of a condition of average, is 
to place the assured in the position of an insurer for the 
amount uncovered by the policy — ^that is, the difference 

(a) 9 Geo. IV. c. 13, ss. 1, 3. 
B 2 
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between the sum insured and the total value of the pro- 
perty — ^80 that, in the event of loss, he must contribute 
thereto by a proportionate abatement of his claim. 

In the consideration of our present subject it will be 
always important to remember that fire insurance is the 
offspring of marine insurance, and that the same general 
principles govern both branches of the law. The reported 
decisions are far less numerous in the former that in the 
latter and elder branch, and except so far as any particular 
case may be determined by the express contract of the 
parties, or any circumstances necessarily foreign to the 
latter system, the solution of any question that may arise 
upon an insurance against fire will generally be found by a 
carefal application to it of the doctrines of marine insur- 
ance. To master these should then be the first object of 
the student, and noting the points of difference in the two 
contracts, and the express decisions of the Courts upon 
our subject, he will deduce from them the law of fire 
insurance also. 

Wagering policies of fire insurance, whether upon the 
property of the assured or of third parties, are not per- 
mitted. They would be illegal as contrary to public policy, 
not only as gambling transactions but as incentives to 
arson and fraud, nor, as regards the latter case, could it 
be otherwise than odious to any right-minded person to 
speculate upon the misfortunes of another. This would, 
indeed, seem to follow from first principles and without 
seeking for authority, but the rule which lies at the founda- 
tion of all contracts of marine insurance here meets us, and 
appears equally apposite — namely, that the assured, in be- 
coming such, seeks not for gain but strives only to guard 
against loss. " Assecuratus non quaerit lucrum, sed agit ne 
in damno sit" (a). Hence fire insurance has often been 
described as in its nature a contract of indemnity (J). 
This definition may be considered as generally con-ect. 



(a) Straccha de Assecurationi- 
bus, pt. 20, No. 4, Amould, p. 8. 



(b) DMy V. The India and 
London Assurance Company y 15 
C. B. 365. 
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although, like most other abstract propositions when at- 
tempted in the English law, cases may be imagined in 
which it may require to be received with some qualification. 
Such, for example, is that of a bailee not liable for loss by 
fire, who insures the property of his bailor, in which case 
the right to effect and recover upon the policy can scai'cely 
be said to be coterminous with the beneficial ownership, so 
as to entitle the contract to be defined as an indemnity. 
As, however, the subject is one which is governed by the 
statute as well as by the common law, it will be necessary 
to consider it with reference to the statutes which affect it. 

Of these the most important is the Act of Geo. III., The Gambling 
commonly called the Gambling Act, which was passed 
expressly to prevent wagering insurances. Premising thati ^^ ^®<*- ^**' 
it had been found by experience that the making assur-f 
ances on lives and other eventSy wherein the assured had noj 
interest, had introduced a mischievous kind of gaming, it 
enacted — " That, firom and after the passing of this Act, no 
" insurance should be made by any person or persons, 
" bodies politic or corporate, on the life or lives of any 
" person or persons, or on any other event or events whatso-' 
" every wherein the person or persons for whose use, benefit,^ 
" or on whose account such policy or policies should be 
" made should have no interest, or by way of gaming or. 
" wagering ; and that every assurance contrary to the true 
" intent and meaning thereof should be null and void, to alj, 
" intents and purposes whatsoever," — Sect. 1. 

" And that it should not be lawful to make any policy 
" or policies on the life or lives of any person or persons, or 
" other event or events, without inserting in such policy or 
" policies the person or persons name or names interested 
" therein, or for whose use, benefit, or on whose account, 
" such policy is so made or underwritten." — Sec. 2. 

" And fiirther, that in all cases where the insured hath 
" an interest in such life or lives, or other event or events, no 
" greater sum should be recovered or received from the 
" insurer or insurers than the amount or value of the 
" interest of the assured in such life or lives, or other event 
" or events." — Sec. 3. 
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" And it is provided that the Act shall not extend to in- 
" surances hondfde made on ship's goods or merchandizes.' 
— Sec. 4. 

It has never been doubted but that this Act applies to 

fire insurance policies, and indeed, all that is required to 

bring a contract within its operation, is, that it should be 

r an aleatory contract, or one dependant upon a contingency, 

t and that it should be framed in the form of a policy (a). 

The statute does not apply to Ireland, and could not 
therefore be cited in an action brought in that country 
against an English insurance office (J). A later Act, how- 
ever, would seem to do so, enacting (c), both for Great 
Britain and Ireland, " That all contracts and agreements, 
« whether by parol or in writing, by way of gaming or 
" wagering, shall be null and void, and that no suit shall 
" be brought or maintained in any court of law or equity 
" for recovering any sum of money or valuable thing 
" alleged to be won upon any wager, or which shall have 
" been deposited in the hands of any person to abide the 
" event on which any wager shall have been made." And 
if it may be assumed that a policy, when there is no in- 
terest, is a wager, and the words of the Act of George III. 
prohibiting assurances when the assured '* has no interest, 
or by way of gaming or wagering," seem to amount to a 
statutory definition that it is so, such insurances are now 
prohibited in both countries. 

The assured must then have an interest to support the 
contract; it is, therefore, in the first place, important to 
consider what is a sufficient, or, as it is termed, an insurable 
interest. To this inquiry it may be laid down in general 
terms, that any subsisting right or interest in the property 
to be assured which will be recognised as such in any court 
either of law or equity, is an insurable interest. 

It must be a legal, or, in contradistinction to legal, an 
equitable interest, using the term equitable in its technical 
meaning, A mere expectancy, even such as that of heir- 



(a) Law of Life Assurance, p. 12. 



(h) Ferguson v. Lomax, 2 Dru. 
<fc War. 128, 238. 
(c) S. 18. 
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at-law, who has a moral certainty to the succession; as in 
a case when the ancestor was on his deathbed, 90 years of 
age, lunatic, and intestate, has been considered to confer 
no insurable interests as regards the property at risk (a). 
Neither will a right binding in honour, but not in law, as 
that of a purchaser by a mere verbal contract, incapable of 
being enforced by reason of the statute of frauds (J), 

A triistee may insure in respect of the legal estate or Trustee may 
right of possession vested in him, and recover from the ^^ **™** 
insurance office in case of fire, although the name of the 
cestui que trusty or person beneficially interested, is not 
inserted in the policy (c), K, however, he does so insure, 
he must receive the assurance monies for the benefit of his 
cestui que trusty under the general rule of equity, that a 
trustee cannot take a pecuniary benefit from his trusteeship, 
but must hold any collateral advantage gained from the 
trust property, subject to the trust. And this rule applies 
as well to a constructive as to an express trustee (d). 

It is, however, to be noted that the insurance offices, by Notice of the 
the conditions of their policies, usually require that when ^qdreTby the 
any insurance is effected by a trustee not beneficially office, 
entitled, notice of the feet shall be expressed upon the 
policy. The conditions axe not, however, uniform on this 
Stbject. Sometimes they are in general terms referring to 
all trust property in the following form : — " Persons 
" intending to insure properly of which they are not abso- 
" lutely and beneficially the owners, will not be entitled to any 
^^ benefit from their policies, unless it is therein stated that 
« such property is held by them in trust, or on commission 
** or otherwise, as the case may be." Sometimes the form 
adopts a double condition, viz.: — (1.) " Goods held in trust 
" or on commission are to be insured as such, otherwise 
" the policy will not extend to cover such property," (2.) 

(a) Lucena v. Orawfordy 2 N.R. ' Peake, 151 ; HiU v. Secretan, 1 Bos. 

324. & Pul. 316 ; London and North- 

(6) Stochdale v. Dunlop, 6 M. WestemRailway Company Y.Glynj 

& W. 224; Hehden v. West, 9 Jur. 6 Jur. N. S. 1004. See Judgment 

N. S. 747. of Crompton, J. 

(c) TidsweU v. Ankerstein, (d) 2 Spence Equity, 229. 
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" Leaseholders, trustees, mortgagers, and reversioners, as 
" well as landlords, may insure their interest in buildings," 
but whatever the form may be, it must be strictly complied 
with. 

The cestui que trust or equitable owner may, of course, 
insure in his own name, although the legal estate may be out- 
standing and the actual possession may be in another (a), 
and to create an insurable interest it is not necessary that 
the whole legal or equitable interest should be vested in 
the assured. The Courts appear to be disposed to construe 
the statute with great liberality, and thus it has never been 
doubted but that any person who would be responsible for 
the consequences of a loss by fire may insure against it, 
although possessing no estate or interest in the property at 
the time (J). All reassurances proceed upon this principle, 
and that the assurance is affected to protect the assured 
from pecuniary loss, seems all that is required to bring the 
case within the letter and spirit of the Act. The question 
may then be summed up by saying that any legal or 
equitable estate or right which may be prejudicially affected, 
or any responsibility which may be brought into operation 
by a fire, will confer an insurable interest. 

The second section of the Act requires the insertion in 
the policy of the name or names of the person or persons 
interested therein, or for whose benefit or on whose account 
the policy is effected. In marine insurances the names of 
the parties interested as owners are not necessarily disclosed, 
and the policy may be effected in the name of an agent, but 
it is otherwise as regaxds insurances governed by this Act. 
The legal estate or interest or right to possess and recover, 
without any beneficial ownership, will, indeed, as we have 
seen, justify an insurance in the name of the person in 
whom such estate or interest is vested, but if it were 
desired to effect an insurance in the name of a trustee or 
agent who possessed no legal estate interest, the name of the 
cestui que trust should be mentioned in the policy to satisfy 



(a) Ex parte Yallop, 15 Ves. 60; (h) Joyce v. Stcann, 17 C.B. N.S. 
Ex parte Houghton, 1 7 Ves. 263. 104. 
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the words of the Act. For example, if a married woman or 
a minor were beneficially entitled, and it were desired to 
insure in the name of a trustee not clothed with any legal 
interest as husband, executor, devisee, guardian, or other- 
wise, it would be necessary that the name of the married 
woman or minor should be inserted in the policy as well as 
that of the trustee (a). 

The third section enacts that, when the insured has an The third 
interest no greater sum shall be recovered firom the insurers ^ct."*" ^ 
than the amount or value of his interest. In considering 
the application of this section to fire insurance, it is obvious 
that, as in the case of insurances upon lives, two construc- 
tions are possible : the one, that no greater amount shall be 
recovered than the value of the interest of the assured at 
the time at which the policy is contracted for, which would 
give a simple rule forbidding anyone to insure for a larger 
sum than the value of his interest at the time ; the other, 
that no greater amoimt shall be recovered than the value of 
the interest at the time of the fire, which latter construction 
would. cut down the contract to an indemnity. In the 
kindred case of life assurance this section of the Act has 
been much discussed, and it was long considered (arguing 
by a forced analogy from the cases upon marine insurance 
which are not affected by the Act, and with which fire 
insurances were also coupled) that the latter construction 
was the triie one. This doctrine as regards life insurances 
was wholly unreasonable, and might have been productive 
of much injustice, and has been finally overruled, and it has 
been now settled that in life insurances the value of the 
interest is to be referred to the value at the time at which 
the policy is effected. 

Assuming this to be the true construction of the statute. The usual form 
it does not decide the question whether a fire insurance ofrcomractof 
policy is a contract of indemnity, or something more. But indemnity, and 
it may be safely affirmed that according to the form of the the insured, 
instrument used by most insurance companies, it is a con- 

(a) CoUett V. Morrison, 9 Hare, Office, 3 Jur. N.S. 1125, Q.B. 8 El. 
162; Hodson v. The Observer Life & Bl. 40. 
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tract of indemnity, for the policy form is, as we have seen, 
usually studiously expressed so as to limit the liability, 
firstly, to the value of the property injured or destroyed j 
and secondly, to the damnification of the assured. The con- 
tract is to make good to the assured, his executors, or 
administrators, such loss or damage as he shall sustain upon 
the property specified, usually without the addition of the 
word assigns, and always with a condition added provid^ 
for the transfer of the policy to a stranger only in one par- 
ticular way, namely, by endorsement with the consent of 
the insurers. It is, however, to be noted that the provision 
requiring the assent of the insurers is not an arbitrary 
one, and that there is some ground for contending that 
it is but the expression of a tacit term of the contract. 
The character of the assured is as much an element of risk 
as the construction of the building, and without imput- 
ing an intention to commit a fraud or a felony, the Offices 
not rarely decline to accept a proposal, on the ground that 
either the party making it has had previous losses by fire, 
showing a carelessness of management on the part of him- 
self or his servants, or has formerly made an xm&ir or 
excessive claim, or has the character of being fond of litiga- 
tion. The contract is a personal one, not transferable at 
law, but in equity the title to every valuable right or thing 
may be transferred by agreement; and hence, if this forms 
an exception to the general rule that choses in action are 
assignable in equity, it may be argued that it follows, of 
necessity, that the contract expires on the cesser of the 
interest, unless the benefit of it be transferred with the 
consent of the insurers. 

On these grounds it would follow, that if the policy 
were worded in more general terms and the obligation 
were simply to pay to the assured, his heirs, executors, 
administrators or assigns, the amount of any loss or damage 
which might happen by fire to any particular property 
during a certain period, and there were no qualifying con- 
dition indorsed or at foot, the same construction would 
be given. It might, indeed, be argued that there would be 
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no right to cut down the claim on account of the cesser or 
diminution of the interest, on the ground that the policy 
being a valid contract when issued was unaffected by the 
special enactment, and that the insurers haying received 
the premium or consideration for the risk during the whole 
term, ought not to seek to evade the strict letter of the 
obligation. But it would be difficult to defend such a propo- 
sition, and in two early cases, decided previous to the pass- 
ing of the Gambling Act, the decisions and still more the 
language of the judgments, would be at variance with such 
a claim. In one of these cases, in the year 1721, the obli- 
gation in the policy was to pay and satisfy the assured, 
his executors, administrators and assigns, within 15 days 
after any quarter day in which he should suffer by fire, his 
loss not exceeding a certain sum. He sold the property, 
and a fiie occTmring after the conveyance assigned the 
policy to the purchaser, who thereupon filed his bill against 
the office. Lord Chancellor King, in delivering judgment, 
" said, These policies are not insurances of the specific things 
" mentioned to be insured, nor do such insurances attach 
" on the realty, or in any manner go with the same as 
" incident thereto by any conveyance or agreement, but 
" are only special agreements with the assured against such 
" loss or damage as they may sustain. The party insuring 
" must have a property at the time of the loss, or he can 
" sustain no loss ; and, consequently, can be entitled to no 
" satisfaction." " These policies are not in their nature 
" assignable, nor is the interest ever intended to be trans- 
" ferred from one to the other without the express consent 
" of the office." " Besides the appellants' claim is at best 
" founded on an assignment never agreed for until the 
" person insured had determined his interest in the policy 
" by parting with his whole property, and never executed 
** until the loss had actually happened." His Lordship 
thereupon dismissed the bill, and his decree was affirmed in 
the House of Lords (a). 

(a) Lynch v. Dalzell, 3 Brown Par. Cas. 497. 
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In the other case (a), which was in the year 1734, an 
insurance had been effected in the Hand in Hand Fire 
OflSce, for a term of 7 years, by a person having a term of 
6i years only then to run. The obligation was, " to raise 
" and pay out of the contribution stock the sum of £400 to 
'* the assured, her executors, administrators and assigns, so 
" often as the house should be burnt down within the said 
" term, unless the directors should build the said house or 
" put it in as good plight as before the fire." Upon the 
back of the policy was an indorsement, that if the policy 
was assigned the assignment must be entered within 21 
days after the making thereof. After the expiration of the 
6J years, but before the expiration of the 7th year, the 
house was burnt down. The assured then assigned the 
policy for a nominal consideration to her late landlords, 
who tendered the policy to the office for entry, which was 
refused, and who thereupon filed their bill to recover the 
assurance money. The fire took place in the month of 
January, the tender for entry was on the* 23rd of February 
following. In his judgment Lord Chancellor Hardwicke 
observed, "I am of opinion that it is necessary that the 
" party insured should have an interest in the property at 
*' the time of insuring and when the fire happens. It has 
" been said for the plaintifis that it is in the nature of a 
" wager laid by the insurance company, and that it does 
" not signify to whom they pay, if lost. Now, these in- 
" surances from fire have been introduced in later times, 
" and therefore diflfer fi-om insurances on ships, because 
" there interest or no interest is almost constantly inserted, 
" and if not inserted you cannot recover, unless you prove 
" a property. By the first clause of the deed of their in- 
" corporation, the Society are to make satisfaction in case 
'^ of any loss by fire. To whom, or for what loss, are they 
" to make satisfaction ? Why to the person insured, and 
" for the loss he may have sustained ; for it cannot properly 
" be called insuring the thing, for there is no possibility of 
" doing it, and therefore must mean insuring the person 

(a) Saddleri^ Co, v. Badcoch^ 2 Atk. 654. 
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" from damage. By the terms of the policy the defendants 
" might begin to build and repair within 6 days after the 
" fire happens. It has been truly said, this gives the 
" Society an option to pay or rebuild, and shows most 
" manifestly that they meant to insure upon the property 
" of the insured, because nobody else can give them leave 
" to lay even a brick, for another person might fancy a 
" house of a different kind." 

When, however, a fire policy is said to be unassignable But a mere 
even in equity without the consent of the insurers, this rirenT^^^ 
distinction must be taken, namely, that the transfer which 
is prohibited is that of the entire ownership, and the rule 
does not extend to forbid the creation of a mere lien, and ^ 
thus it is usual to add to the condition, prohibiting a trans- 
fer except with such consent notified by a memorandum 
in the office books, and indorsed upon the policy, the words 
" except by way of mortgage," Hence an insurance office 
settling a loss cannot be advised to disregard a notice of 
assignment of this nature. 

A further consideration arises as to whether, where a Subsequently 
policy has been effected without an interest, any subse- j^^^ts. 
quently acquired interest will support the insurance, and to 
this inquiry Lord Hendwithe's dictum would appear to 
give a general negative, and the first section of the 
Gambling Act would come into play. But cases may be 
imagined, such as where an insurance has been hand fide 
effected with reference to an immediately expected interest, 
as upon a parol contract which could not be enforced on 
accoimt of the Statute of Frauds, but which was afterwards 
performed, where the Courts would doubtless struggle to 
uphold the contract; and the same would be the case in 
mercantile insurances intended to cover expected arrivals 
or purchases, even if such were not protected by the 
exception of merchandises in the fourth section of the Act. 
In such cases it would be impossible to contend that they 
were not effected hanA fide^ and not by way of gaining or 
wagering, and the expected interest is certainly within the 
definition of an interest in the judgment in the great case 
of Lvcena v. Cravofordj namely, that " to be interested in the 
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** preservation of a thing is to be so circumstanced with 
" respect to it, as to have benefit from its existence, preju- 
** dice from its destruction. The property of a thing, and 
'^ the interest derivable from it, may be very difierent Of 
" the first the price is generally the measure ; but by interest 
'^ in a thing, every benefit and advantage arising out of 
" or depending upon such a thing may be considered as 
" comprehended" (a). 

In the common case of policies upon stock-in-trade or 
merchandise, when the interest of the assured varies from 
day to day, the question whether the policy when efiected 
was required to protect any existing interest of the assured 
would probably never be put by the insurers, except for the 
purpose of laying the foundation of a charge of fraud 
against him. In this and in every case where there was a 
sufficient interest, when the policy was effected and when 
the fire occurred, it would clearly be unnecessary that the 
interest should continue during the whole term, provided 
that it was sufficient when the fire took place. When a 
valid policy exists at the time of the fire the right to sue is 
complete, and a subsequent sale by the assured does not 
determine it. He may sue as a trustee for the purchaser (i). 

Fire insurance being thus, in general terms, correctly 
described as a contract of indemnity, the actual cost or value 
of the property destroyed must be the limit of the claim of 
the assured, and prospective profits cannot be recovered 
unless specially named. This was decided in a case, in 
which it was held, that when the assured claimed upon a 
policy " on their interest in the Ship inn and offices," they 
were not entitled to claim for loss of profits consequential 
upon the stoppage of their business during the reinstate- 
ment (c). In an analogous case, in an action for damages 
against a railway carrier for not delivering goods, whereby 
they have been rendered of less value, loss of profits cannot 
be recovered {d). But profits may be specifically insured, 



(a) 2 Bos. <fe Pul. N. R. 302. 
{b) Sparkes v. Marshallf 2 
Bing. N. C. 761. 
(c) Wrighty.Pole,! AME.e2l. 



(d) Wilson V. The Lancashire 
and Yorkshire Railway Company, 
9C.B.640. 
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although, with the single exception of the increase of value 
in merchandise by reason of a rise in the markets between 
the dates of sale and delivery, hereafter mentioned in 
treating of the settlement of claims upon losses occurring 
upon mercantile policies, it is believed that insurance offices 
in this country invariably refuse to insure them. 

The general rule — ^limiting the claim to the amount of Valued policies, 
the loss — ^is, moreover, subject to this further qualification, 
that the parties may agree upon a merely arbitrary estimate 
of the value of the property insured by way of liquidated 
damages, and this estimate will, in the absence of fraud, 
be the measure of the liability of the insurers (a). Hence 
valued policies are permitted ; but in fire insurances they 
must be of very rare occurrence. When pictures and other 
costly articles are insured according to a valued catalogue 
or schedule, it might be contended, if there were no quali- 
fication in the policy, that it was of the nature of a valued 
policy, and that no proof of value could be required in case 
of loss, but it will almost invariably be found that the 
conditions of the policy throw the onus of exhibiting such 
proof upon the assured. 

Although an insurable interest is required to support The nature of 
the insurance, it is not usual in all cases to express the need^notlbe 
particular character of that interest upon the face of the described in the 
policy. Nor, as it has been decided in cases of marine requireTbythe 
insurances, is it necessary to do so (5) ; but the offices, as conditions. 
we have seen, generally require, by a special condition, 
that when the assured is not the beneficial owner, it shall 
be stated that the property is held in trust, or upon com- 
mission, or otherwise, as the case may be. 

It will also follow, from what we have stated, that a Mere agent 
mere agent, without possession or lien, has no insurable cwmo*™*"'®- 
interest. Hence the beneficial owner cannot take advantage 

(a) Irving v. Manning^ 6 C. B. Aid. 478; Palmer v. Pratty 2 Bing. 

39 ; Irving t. Richardian^ 1 M. <fe 185. 

R 153; Bousfidd t. Barnes^ 4 {p) Seagrave v. Union Marine 

Cunf. 228. Insurance Company, 1 L. R. (G. B.) 

{b) Crowley v. Cohen, 3 B. <fe 305. 
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of an insurance effected by an agent in his own name— such 
a contract being simply void. 

Having thus stated the general principles of the law 
relating to the insurable interest, it will be convenient to 
enumerate the more important cases in which such an interest 
undoubtedly exists. As regards buildings and things 
annexed to the freehold, any person in possession, whether 
actual or by construction of law, having a limited interest, 
and who, by the common or statute law, would be liable for 
waste, would have an insurable interest ; for it appears that 
if such a tenant suffered a house to be burnt by neglect or 
mischance, it was waste (a). Hence a tenant or lessee for 
life or years, tenants in dower, and tenants by the courtesy, 
have insurable interests — not limited to their terms of 
possession. It is true that it is provided by statute (5) 
that no action shall be brought against any person in 
whose house a fire shall accidentally begin, but, as we 
shall hereafter see, the protection thus given is not co- 
extensive with the liability (c). The involuntary burning 
of a house is, howevfer, permissive waste only, and hence 
tenants-at-will are not liable for its consequences {d) ; but 
having the usufruct and possession, it would be difficult to 
contend that they were without an interest, and having 
regard to the cases hereafter noticed, respecting bailees, it 
may be assumed that they may also insure. Lessees who 
have covenanted to insure may, of course, do so, since they 
will be responsible for any omission or breach of their cove- 
nant on this point, as well as upon the usual covenant to 
uphold and repair. A lessee holding over, after the expi- 
ration of his lease, and who would at law be a tenant-at-will, 
or, after payment of rent, tenant from year to year, has an 
insurable interest (e). In such a case, however, he would 
be considered as holding upon the terms of the expired 
lease so far as they were applicable to the circumstances at 
the time. 



(a) Co. Litt, 636. 

(b) 14 Geo. III. c. 78, s. 86. 

(c) Chapter XI. 



(d) Countess of Shrewsbury*! 
Case, 5 Co. 13 b.; 4 M. <fe Sc. 26a 

(e) Calhway v. Wardy cited 
1 Ves. Senr. 318. 
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As regards ecclesiastical property, wherever there is a Ecclesiastical 
liability to repair or for dilapidations, there is an insurable P®"°^** 
interest. As the policy of the law throws upon the in- 
cumbent of a benefice the duty of keeping in repair the / 
buildings belonging to it, making him and his estate 
liable for dilapidations, although caused by accidental 
fire (a), there is, perhaps, no class to whom fire insurance 
is a more necessary protection than the clergy. This 
responsibility attaches, as regards the parsonage -house Parsonage 
and other buildings belonging to a benefice, to every person i,^^^^ 
holding possession of it, whether rector, vicar, or under 
whatever name he may be entitled (5). It also extends-to 
the repair of the chancel of the church, which falls upon the Chancel. 
parson where there is no custom imposing it upon the 
parish, or the owner of any particular estate. In the case 
of a rectory where the freehold of the chancel (as well as of 
the body of the church and the churchyard) is vested in the 
rector he is bound to repair, and a lay impropriator is so 
equally. When there are both rector and vicar, they must 
contribute in proportion to their benefices (c). The repair , 
of the church, exclusive of the chancel, belongs to the 
parishioners (c), and in London there is a general custom 
for the parishioners to repair the chancel, as well as the body 
of the church {d). And this responsibility applies, not only 
where there has been a partial damage, but where the build- 
ing has been burnt down and totally destroyed, being " pro 
'* reparatione aut necessaria re-edificatione" (e). 

The duty of inquiring into dilapidations, and reporting ^ 

to the bishop, belongs to the rural deans (/). They would . / 

have no power to enjoin, although they will do well to 
recommend the practice of insuring ecclesiastical buildings. 



(a) Wise v. Metcalfe^ 10 B. 
& C. 290 ; Bird v. Smith, 4 B. 
& Ad. 826 ; Downes v. Craig, 
9 M. <fe W. 166 ; 1 Saund, 216, b. 
n. (a) ; Stephens' Laws of the Clergy, 
citing Ecclesiastical Commission- 
ers' Report, 1832, p. 51. 

(b) Doubts have been expressed 
whether perpetual curates are 



responsible. — Ecclesiastical Comm. 
Rep. 1832, p. 52. 

(<;) Stephens' Laws of the Clergy, 
281. 

(d) Bishop of Ely v. Gibbons, 
4 Hagg. 163. 

{e) Wise v. Metcalfe, 10 B. <fe C. 
312. 

(/) Gib's Cod. 972-1550. 
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Bailee generally 
not responsible. 

Pawnbroker. 



As regards goods and merchandise^ the cases appear to 
have gone so far as to provoke the inference that any lawfdl 
possession creates an insurable interest. Instead, however, 
of hazarding this general proposition as true without qualifi- 
cation, it will be desirable to examine the cases in which a 
bailee, or person holding the possession of goods which are 
the property of another, may be held entitled to insure in 
his own name. The leading case of Cogga V. Bemardj is the 
foundation of the law of bailment ; and in the report of that 
case, and the cases cited in the notes to it in the fiirst vol. 
of Smith's Leading Cases (a), will be found the principles to 
guide us in deciding most questions which can arise as to 
the responsibility of the bailee to the bailor. 

The measure of the responsibility depends in the first 
instance on the nature of the contract. A gratuitous 
depositor is answerable for gross negligence ; a person to 
whom chattels have been lent gratuitously for slight negli- 
gence ; a person to whom chattels have been sent on hire 
is bound to take the same care as a diligent householder 
would take of his own goods ; a pawnee, or person with 
whom a chattel is deposited to secure a debt, is bound to 
use ordinary diligence, and the same may be said either of a 
person who takes charge of the property for hire as a ware- 
houseman or wharfinger, or of a tradesman or workman 
who receives the goods to work upon, as where a tailor 
receives cloth to be made into garments, or a goldsmith 
jewels to be set In two cases only the law makes an ex- 
ception against the bailee by holding him responsible, not- 
withstanding the absence of any proof of want of care, 
namely, in those of a common carrier and an innkeeper, 
who are held in an especial manner responsible for the 
actual performance of duties which they have undertaken 
towards the public. 

In all the above cases, except the two last, the bailee is 
not generally responsible in the event of accidental fire. 
Thus it has been decided that a pawnbroker is not liable 



{a) Page 82. 
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• 

for damage by fire unless it be proved that the fire took 
place by his default, neglect, or wilM misbehaviour (a). 
Neither is a factor, warehouseman, or wharfinger liable in Factor, ware- 
such a case, but he may insure the property, in which, it is ^*2a^ger. 
to be observed, he possesses a legal interest, such as would 
entitle him to maintain an action of trover against a wrong- 
doer, and if he does so, he is not limited in his right to 
recover firom the office to the amount of any lien which he 
may have upon the goods. Thus in the case of Waters v. 
The MoTiarch Fire Office (5), wharfingers efiected an insur- 
ance on goods, ''their own in trust or on commission," 
under a general floating policy which included a warehouse 
of their own which was burnt down. They were not re- 
sponsible to their customers, neither did it appear that the 
latter were aware that any insurance had been efiected. The 
insurers contended that insurable interest of the plaintifis 
was limited by the amount of their charges for landing, 
wharfage, and cartage, and paid a sum into Court. It was, 
however, considered that the plaintifis were entitled to 
recover the full amount which they claimed, and beyond 
their particular interest were trustees for the parties bene- 
ficially interested. The decision was upon a special case, 
and Lord Campbell, and the other Judges sitting with him, 
concurred in the opinion that the property destroyed was 
covered by the words " goods in trust,'* and that there was 
nothing, either in the common or statute law, to make such 
a contract illegal (c). 

A common carrier is a person who xmdertakes to carry Carriers by 
goods from place to place for hire. He is the public servant, *^ * 
and is bound to carry, and is responsible for every injury 
occasioned to the goods by any means whatsoever, except 
only the act of God or the king's enemies, and consequently 



(a) Shackell v. West, 29 L. J. must eventually benefit, or that the 
M.C. 45. assured were trustees for them, 

(b) 6 Ell. in B. 870; 2 Jur. seem to have always been laid down 
N. S. 375. by Common Law Judges. 

(o) llie dicta that the real owner 

C 2 
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/ is SO for accidental fire (a). His liability is limited hj the 
^ Land Carriers' Act, 11 Geo. IV., and 1 Wm. IV., c. 68 (J), 
which enacts (sec. 1) that no common carrier by land for 
hire shall be liable for loss or injury to any gold or silver 
coin, gold or silver in a manufactured or unmanufactured 
state, precious stones, jewellery, watches, clocks, trinkets, 
bills, bank notes, orders, notes, securities for payment of 
money, stamps, maps, writings, title-deeds, paintings, 
engravings, pictures, gold or silver plate or plated articles, 
glass, china, silks (manufactured or unmanufactured, 
wrought-up or not wrought-up with other materials), furs, or 
lace, contained in any parcel, when the value exceeds the sum 
of £10, unless at the time of delivery the value and nature 
of the article shall have been declared, and the increased 
charges paid, or an engagement to pay the same, accepted by 
the person receiving the parcel. By sec. 7 the carrier may 
demand an increased rate of charge for such parcels, which 
is to be notified by a notice affixed in his office. Carriers 
who omit to affix the notice are, by sec. 3, precluded firom 
the benefits of the Act, as far as the right to the extra 
charge is concerned, but are even in that case entitled to a 
declaration of the value and nature of the goods (c). By 
sec. 4 they are prohibited from attempting to limit their 
liability by public notice as to articles not within the Act, 
but special contracts are permitted ; and by sec. 8 their 
liability is left untouched by losses occasioned by the 
felonious acts of their own servants. As regards goods for 
which the carrier is responsible, no doubt could have been 
entertained of his possessing an insurable interest, but it 
has been decided that his liability is not the limit of that 
interest 
^- In The London and North- Western Railway Company 

y. OJyn (rf), the policy was "on goods," the plaintifis' " own 



(a) Bourne v. Oatliffe, 11 01. (c) Hart v. Baxendale, 6 Exch. 
& F. 46. 769 ; Pinciani v. London and 

(b) See also 17 <fe 18 Vict. c. 31, South- Western Railway Company, 
Railway and Canal Traffic Act, 18 C. B. 226. 

1864. . {d) 6 Jut. N. S. 1004. 
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and in trust as carriersy^^ in a certain warehouse; part of the 
goods destroyed consisted of silk, which had not been 
"declared," nor any extra rate paid. The defendant con- I 
tended that the plaintiflfs insured their own risk as carriers, 
and did not eflfect the insurances as trustees, and that their ; 
claim was limited to the value of their own lien. The ■ 
Court held that the case was governed by that of Waters 
V. The Monarch Fire Office (a), and that the assured were j 
entitled to recover the full value of the goods — that there i 
would be an equity, on the receipt of more money than ; 
would cover their own lien, after the satisfaction of which i 
they would be trustees for their customers. " I understand," 
said Judge Crompton, '^ the Carriers' Act to say ' that the \ 
'* * sender of the goods shall be his own insurer in particular 
'^ ' cases, unless he chooses to pay an additional sum and 
" ' make the carriers insurers.' But a man may say, ' I do 
" ' not choose to declare the risk, I wiU be my own insurer' ; \ 
" or, knowing that there is a floating policy that will cover ' 
" his property, may say, * I wiU look to the insurance office ^ 
" ' and not the carrier.' I see nothing at all necessarily 
" fraudulent in that." 

When the goods have arrived at the end of the transit, 
the carrier, it is said (5), is bound to keep them a reasonable 
time, at his own risk, for the owner; and it would seem 
that, during the period that he does so, under the obligation 
springing out of his receipt of them as carrier, he is subject 
to the same liability as during their transit ; but after the 
termination of this period he is liable only as an ordinary 
bailee. 

As regards carriers by water, in addition to the common Camera by 
stipulation in charter parties and bills of lading against loss ^^^^* 
by fire, they are protected by the 26th Geo. III., c. 86, s. 2, y 

which enacts that no shipowner shall be responsible for || ^z 
any loss which shall happen to any goods or merchandise 
by any fire on board his ship. This statute has been held to 

(a) Supra, 1 Hyde v. Trent Navigation Corn- 

lb) Coggs V. Bernard, Smith's pany, 5 T. R. 389; Gaines v. 
Lea. Cas. Vol. I. p. 103, citing Rolins, 8 M. <te W, 258. 



Innkeeper. 
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v apply only to fire on board the ship, and not to a fire on board 
a lighter in which the goods were being taken to the ship (a). 

The liability of an innkeeper is a special one, arising 
from the obligations imposed upon him at common law by 
his occupation. In the words of the writ (J) he is respon- 
sible to his guests, *' Eorum bona et catalla infira hospitium 
" existentia absque substractione sen amissione custodire 
" die et nocte, ita quod pro defectu hujusmodi hospitatoris 
" sen servientium suorum hospitibus hujusmodi damnum 
" non eveniat uUo modo." The extent of liability must 
depend upon the special circumstances in every case, but 
evidence of the loss or damage, primd facie^ raises a pre- 
sumption of negligence from which he can only clear 
himself by proving that no care of himself or his servants 
could have prevented it. Thus, if in the event of fire the 
goods were stolen in removal he would be responsible (c). 
There can be no doubt but that he possesses an insurable 
interest in the goods of his guests. 

By a very recent Act (eZ), the liability of the innkeeper 
to any guest for damage to goods or property brought to 
his inn (not being any horse or live animal, or any gear 
appertaining thereto, or any carnage), is Hmited to £30, 
except when the damage shall have arisen from the wilftd 
act or neglect of himself or his servants, or the goods shall 
have been deposited with him, subject, however, to the 
condition that a copy of the first section of the Act shall be 
conspicuously fixed in the hall or entrance of the inn. It 
may be added, that it has been decided that a coffee-house 
is not within the definition of an inn in a fire policy (e). 

It has been decided that there is no illegality, arising 
from the efiect of the Stamp Acts, as hereinafter discussed, 
in an agreement by a bailee to be responsible in case of 
fire for the goods entrusted to him, and the measure of 
responsibility would be the value of the property burnt, 



Bailee may 
agree to be 
responsible in 
case of fire. 



/ (a) Morewood v. Pollock, 1 E. 
♦^ <fc B. 743. 

(b) CaJye's Case, 1 Smitji's Lead. 
Cas. 107. 

('•) Dawson v. Chamney, 5 Q. 



B. 164; Armistead v. FuUer. 17 
Q. B. 261. 

(d) 26 <fe 27 Vict. c. 41. 

(e) Doe V. Laming^ 4 Camp. 77. 
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ascertained as if under a contract to keep it insured for the 
benefit of the bailor (a). 

A mortgagee possesses an insurable interest, but whe- Mortgagee 
ther he is entitled to insure, and charge the premium 
against the mortgaged estate, depends upon the circum- 
stances of the case. A pledgee, or person holding goods, Pledgee 
for advances, may also insure in his own name (5), as may 
also an agent to the extent of his lien where he is paid by Agent 
a commission on the proceeds, or out of the profits of the 
sale (c) ; but an agent without an interest cannot insure in 
his own name, for this would be against both the letter and 
spirit of the Act. A bankrupt, or insolvent, possesses an Bankrupt. , 
insurable interest in the bankrupt estate, although vested 
at law in his assignees and although the property may be 
concealed from his creditors. 

An executor, or administrator, may also insure the pro- Executors and 
perty which belongs to the testator's estate ; but although 
entitled to insure, he is not, it appears, bound to do so or 
responsible for the omission. In Mr. Justice Williams's 
treatise on executors, he states, that an executor is not to 
be charged with goods as assets which have been desti-oyed 
by accidental fire, and that it seems that executors are 
not bound to insure, or to continue the insurance of their 
testator (rf). And, in a still more recent case, a testator 
being under covenant to insure a house of which he was 
lessee, efiected a policy which subsequently lapsed by 
reason of the non-payment of the renewal premium, which 
fell due two days prior to his death. It was sought to 
charge the executors with the consequences of not keeping 
up the insurance, but the Court held that they had incurred 
no personal liability (e). Nevertheless an executor, even 
for his own security, will be prudent in not neglecting the 
precaution of insuring, for the contrary has been held (/) ; 

(a) Ex parte Bateman, 2 Jur, (<i) 6 Edit. p. 1639, citing Croft 
N. S. 265. V. Lyndsey, 2 Freem. 1; Bailey v. 

(b) Sutherland t. Pratt, 11 M. Gould, 4 Y. & C. 221. 

& W. 296. {ej Fry v. Fry, 27 Beav. 146. 

(c) Flint V. Le Mesurier, cited (/) Crosse v. Smith, 7 East. 258. 
Farke on Insurance, 563; Barclay 

T. Cousins, 2 East 544. 
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and, more recently, an executor has been made responsible 
for not renewing a life insurance policy eflfected by him for 
a short term on his own responsibility (a). 

If, moreover, there should be an express direction to 
insure in the will, it cannot be doubted but that the 
executor accepting the office would be bound to execute the 
trust imposed upon him. Should he insure, and receive 
the insurance money, and in this respect an administrator 
is of course exactly in the same position as an executor, it 
will form part of the estate of the testator, representing the 
property destroyed, and if that were the subject of any 
specific devise or bequest, then subject to the same trusts, 
and if not, as part of the general personalty (J). 
Alien. An alien enemy cannot insure in this country; but where 

the policy is originally valid, and the assured becomes an 
alien enemy after the loss and before the action, the right 
to sue is not lost, but suspended during the war (c). 

(a) Garner v. Moore, 3 Eq. R. (c) Harman v. Kingston, 3 

1017 (1858). Camp. 150. 

(6) Parry v. AsJdey, 3 Sim. 97. 
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CHAPTEE n. 

WHO MAY BE AN INSURER — CONCERNING LICENCES, STAMPS, AND 

PERCENTAGE DUTIES. 

Any person entitled to enter into a contract on his own A licence is 
behalf is capable of becoming an insurer against fire ; but Goyemment. 
to enable him to act in this character in the United King- 
dom he must, as a preliminary, obtain a licence from the 
Commissioners of Inland Kevenue (a) ; the only exception 
being in favour of insurances in the settlements and terri- 
tories belonging to the Crown of this country beyond the 
seas, which, although subject to duty, may be eflfected with- 
out a licence (5). It may, however, be noted that an agree- 
ment incidental to any arrangements respecting property 
between parties interested in it, tiat some one or more of 
them shall be responsible in case of fire (c), will not make 
the instrument a policy and subject to duty unless expressly 
framed as such. 

Taxes upon fire insurance have for 1 70 years {d) proved an Stamp duties, 
easy means of taxation, and the readiest mode of collecting 
them is that of making the insurers the receivers of the 
State ; hence the necessity for the licence. As, moreover, 
in this contract the premium is very small and the liability 
very great, although proportionably remote, it can only be 
profitably undertaken upon a large scale where, through the 
operation of the doctrine of chances, the element of uncer- 
tainty may be eliminated by the multiplicity of the transac- 
tions entered into. On this account the business in this 

(a) 22 Geo. III. c. 22. (d) The first duty charged was 

(b) 50 Geo. III. c. 35. by the 5 W. & M. c. 21, a.d. 1694. 
{c) Ex parte Bateman, 2 Jur. 

N. S. 265. 
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country has fallen wholly jnto the hands of public com- 
panies, and when the insurers are named it would, as a rule, 
be as correct to speak of them as the insurance office. The 
operation, then, of the statutes respecting the licensing of 
The offices fire insurers is to make the fire offices the collectors of the 
reyenae[* ° ^ * revenue. They are, as already observed, authorised so to 
act by a licence (a), but bound to require from the assured 
the payment of the percentage duty before granting a 
policy (J), and to issue duty-stamped policies only (c). To 
keep and deliver to the Commissioners quarterly accounts 
under heavy penalties, and to pay the duty received quar- 
terly {d)y and are allowed a poundage for its collection (e). 
They are required to give security for the sums received and 
the due observance of the directions of the Act, either by 
bond with sureties to be approved by the Commissioners (/), 
or by the transfer of Stock or deposit of Exchequer Bills (g). 
ExemptioM-- The exceptions to the liability to the percentage duty 

public hospital, j^j.^ fourfold : First, in favour of insurances upon any public 

foreign coiin- , a .^ x 

tries, fanning hospital (A). 

meifs toou" Secondly, in favour of policies made in Great Britain 

for insuring property within any foreign kingdom in amity 
with this country (i). 

Thirdly, in favour of insurances on agricultural produce, 
farming stock (live or dead), or implements or utensils of 
husbandry on any farm or farms in Great Britain or Ire- 
land, provided the insurance be eflfected by a separate and 
distinct policy (k). 

Fourthly, in favour of workmen's tools to the amount of 
£20, if insured by a separate policy or in a distinct sum (l). 

The duties imposed are of two descriptions — ^first, a 
stamp duty upon the instrument or policy ; and, secondly, 
a percentage duty levied annually upon the sum a^ssured 

(a) 22 Geo. III. c. 48, s. 4, et (/) 22 Geo. III. c 48, s. 8. 

seq. (g) 5 & 6 Vict c. 79, 

{b) s. 11. (h) 22 Geo. III. c. 48, s. 2. 

(c) 10 Anne, c. 26, s. 70. (t) 26 Geo. IIL c. 82, s. 9. 

(d) 22 Geo. III. c. 48, ss. 20, 21; (Ar) 3 & 4 Wm. IV. c. 23> & 5. 
66 Geo. III. c. 36. ( 23 & 24 Vict., c. Ill, s. 11. 

(e) lb. s. 36. 
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and payable to the insorers with the premium. Prior to the 
25th of June, 1864, 'these duties were charged by the 
55 Geo. ILL, c, 184, and were the stamp duty of Is. upon 
the policy, and the percentage duty of 3s. per cent Bj 
the 27 of Vict., c. 18, s. 12, a distinction was made in 
favour of traders, and the 3«. rate was reduced to Is. 6d. 
upon stock, machinery and implements of trade. This 
distinction was not of long duration, but in consequence 
of the continued agitation of an Association established to 
bring about the reduction or abolition of the fire insurance 
duties, and the pertinacity with which this object was 
pressed upon the attention of Parliament by Mr. Sheridan, 
the Member for Dudley, the reduction was made general, 
and new duties were imposed, by the 28 of Vict, c 30, 
which received the Royal assent on the 26th of May, 1865. 

These new duties are as follows, namely: — ^A stamp Present dutioL 
duty of one penny upon every policy ; a like duty of one 
penny upon every note or memorandum given as a receipt 
upon a deposit preparatory to issuing a policy; and an 
uniform annual percentage duty of 1«. Qd. upon the sum 
assured (a). 

Shortly after the imposition of the annual percentage Separate risks 
duty it was found that there was an easy mode of evading J^Jarately 
it, by insuring several properties in one sum, and subject inured, 
to a single duty. A person possessing a number of houses, 
each forming a separate risk, insured them together for a 
sum sufficient to rebuild the most valuable, and paid a 
single duty, trusting to the remoteness of the contingency 
that more than one fire would happen at the same time. 
To remedy this evasion of the law the 9 Geo. IV., c 13, 
was passed, enacting (sec. 1), that when two or more build- 
ings were so separated as to form a plurality of risks, they 

(a) Policies and depositriiotes in the pound, provided that the 

or receipts are required to be stamps purchased at one time 

stamped with impressed stamps, amount to £2 and upwards, 

adhesive stamps not being allowed. Policies and deposit-notes in- 

Discount is sulowed on the pur- suring farming stock continue 

chase at Somerset House of one exempt from the reduced stamp 

penny stamps for policies and de- duty of one penny, 
posit-notes, at the rate of lOd. 
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shall be separately valued and separately insured^ and no 
insurances shall be lawful in one gross sum upon two or 
more separate subjects of risk, except (sec. 3) with the 
insertion of *' a clause, or condition of average," that in the 
event of loss the insurers shall make good such proportion 
only of the loss as the sum insured should bear to the 
value of the whole property at the time of the breaking 
out of the fire. 

The duties in Ireland are the same as in Great Britain, 
and the following are the Irish Acts upon this subject, 
viz. : — the 55 Geo. III., c. 100, ss. 14 to 48, imposing 
the duties and regulating the granting of licences; the 
5 & 6 Vict., c. 82, assimilating the duties to those in 
England ; and the 13 & 14 Vict., c. 97, making the licences 
permanent and regulating the securities to be given by 
licensed persons in accordance with the English Act, 
5 & 6 Vict., c. 79. 

About the year 1856, one of the French insurance 
companies opened an agency in London, and commenced 
issuing policies without any payment of duty. No large 
amount of business appears to have been done, but the 
French offices are of undoubted responsibility, and the 
power of evading the tax, if put into operation with success, 
must eventually have transferred to them a large proportion 
of the insurances of the United Kingdom, to the loss as 
well of the British offices as of the public revenue. Hence 
an Act (19 Vict., c. 22) was passed making all insurances 
upon property within the United Kingdom subject to duty 
(ss. 1, 2), and requiring all persons acting as agents for 
foreign offices to take out licences, and imposing penalties 
on their neglect (ss. 3, 4). 

By this Act (sec. 6), reassurances between offices were 
made lawful without the necessity of a second payment of 
the percentage duty. The practice had sprung up among 
many of the companies of granting policies for larger sums 
than they could in prudence retain at their own hazard, 
and of obtaining reassurances of parts of their risks, by 
way of guarrantee from other offices, on payment of pro- 
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portionate parts of the premiums received. On such 
bransactions no stamp duty was paid. No damage was, 
Ln fact, done to the public revenue, since the duty was duly 
paid by the assured, who benefited by the convenience of 
insuring in one oflSce only ; but the practice was opposed 
to the letter, if not to the spirit of the law, and it was 
thought better to legalise it, requiring only that the policy 
stamp of one shilling — since reduced to one penny — should 
be impressed upon the instrument by which the reassurance 
was effected. 

The statutes cited in this chapter, or such parts of them 
as relate to the subject under discussion, are set out at 
length in the Appendix. Their perusal is essential to the 
right understanding of the subject, since the words of a 
statute — unless so unintelligible as to require a judicial 
construction — are always their own best explanation. 

When an alteration is required in a policy, it may Alterations by- 
be made by indorsement, if it is such as is provided for ^^en^lnsteu- 
by the conditions of the policy ; but if not, and the con- ment received 
tract becomes a new one, a new policy should be issued (a). 
It will always be remembered that the importance of the 
stamp arises firom the fact, that instruments liable to stamp 
duty are not received in evidence in Courts of Justice 
when unstamped. The only exception to this rule is in 
criminal cases, where the objection of the want of a stamp 
is rendered unimportant by statute (J). In an old case, 
prior to the statute, it was held on an indictment for arson, 
that the books of an insurance company could not be 
received as evidence of an assurance, unless notice had been 
given to produce the policy (c). 

It will be observed, that when insurances are effected inBurances in 
and policies issued in this country upon property in the ***« <^®^<»'"«»- 
colonies and foreign dependencies of the Crown, they are 
not within the exception, and the same duties attach as if 
the property was in Middlesex ; but this will not be the 

(a) Gillson's Cajse, 2 Leach, (b) 17 & 18 Vict, c. 83, s. 27. 
1007; 1 Taunt. 95. (c) Rex v. Doran, 1 Esp. 127. 
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case when the policies are issued by virtae of a power of 
attorney; conferred upon an accredited agent in the colony 
itself. It will, however, be found very frequently, that 
stamp duties are imposed by virtue of some local act or 
ordinance, either in the form of a stamp duty upon the 
policy at an uniform percentage rate upon the sum insured; 
or as an o^ vahrem duty upon an arbitrary scale, or as a 
percentage duty both upon the policy and renewal receipts, 
to which is added, in one colony at least, a licence duty. 

Thus, in British India, by Act No. X. of 1862, passed 
by the governor-general in council, a stamp duty of half-a- 
rupee, equivalent to I5. per cent., is imposed upon th© 
policy, but there is no charge for renewal. 

In Jamaica there is an o^ ixJxyrem stamp duty imposed- 
by the local Act, 28 Vict., c. 9, commencing with a charge 
of bs. 6d. upon insurances not exceeding £100, and limited, 
by a charge of £6. Ids. GcL for sums amounting to £5,00O 
and upwards. 

In the Cape Colony, which, for this purpose, must not 
be supposed to include Natal, by the ^^ Stamp and Licenced 
Act, 1864," it is provided (s. 11), that fire policies and their 
renewal receipts shall be charged at the rate of 6d. for every 
£100 or fraction of £100 insured, and the receipts for 
quarterly or other payments proportionately ; and policies 
and receipts duly stamped, either by an impressed or with 
an adhesive stamp, are required to be delivered, subject to a 
penalty of £2 in favour of an informer imposed upon the 
secretary or accredited agent of the company. 

By s. 17, licences are Tcquired for which a duty is 
charged of Is. for every £100 of the subscription capital of 
every joint-stock company carrying on business in the 
colony, And the term joint-stock company is defined to 
mean — (1) every company having a capital stock divided into 
shares, of which company the chief seat or place of business 
is within the colony ; (2) every such company, of which the 
chief seat or place of business is not within the colony, 
" but of which any of the dealings shall by the deed or 
" other instrument regulating such company, be described 
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be carried on within the colony, but the licence of 
• such last-mentioned company shall be reckoned 

one-half instead of the whole of its subscribed 
il " ; (3) and, " when any joint-stock company is not 
a company as has been above described, but is one 
; business in the colony through the instrumentality 
me agency in the colony, then such last-mentioned 
any shall annually take out a licence of the value 
iO " ; (4) and every local director, mandatory, or 
)f such last-mentioned company, who shall transact 
siness or advertise as such, when such licence haa 
en taken out, is made liable to a penalty not 
ng £100, to be recovered by the distributor of 
by civil action in any competent court. 
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THE RISK AND THE EXCEPTIONS. 



We have hitherto spoken of fire insurance in general 
terms as being an indemnity to the insured against such 
loss or damage by fire as he shall suffer upon the property 
particularised. But it will be necessary to explain the risk 
more clearly, as, firom the infirmity of language, the more 
simple an expression the more liable it often is to diverse 
constructions; and moreover, in this case the fire offices 
have been studious to limit and define their liability by the 
conditions of their policies. 

First, then, the loss must be by fire, that is to say, by 
the actual ignition of the property itself, or some substance 
near to it not intended to create heat. Damage arising 
from the use of a stove or a furnace intended to give out 
heat, but where there was no fire except of the fuel placed 
in it for combustion, would not give rise to a claim upon a 
policy. Thus, in a case cited in all treatises on this subject, 
sugars, in process of refining, were spoilt by an excess of 
heat in the chimney, caused by the negligent omission of 
the persons in charge to open the register of the stove, and 
it was held that, nothing having taken fire, there could 
be no claim (a). In like manner, injury arising from wear 
and tear, and from mistakes in manufacturing operations, 
although caused by the use of fire, is not damage by fire 
within the meaning of a policy. The contract itself is one 
intended to guard against unusual contingencies, and it 
may perhaps be laid down as an axiom that there must be 
an accident by fiire ; and this in the ordinary acceptation of 



(a) Austin v. Dreice, 6 Taunt. 436. 
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the term to lay the fonndation of a claim. It is not, of 
course, intended that the property must be itself on fire, 
smce losses by smoke and water, when the fire has not 
touched the objects injured, are familiar to all managers of 
insurance offices, or to exclude fires by the incendiarism of 
third parties. All that appears to be necessary is, that 
something should have caught fire, and damage have been 
thereby occasioned to the insured property. Thus smoke 
and heat from a flue gradually discolouring the paper of a 
room would not entitle the assured to claim upon the 
msurers; but if a chimney should have caught fire, and the 
firemen in extinguishing it injured and displaced the slates 
npon the roof, or accidentally poured water into the room 
helow, and so defaced the ceilings or walls, in such a case 
the insurers would undoubtedly have to make good the 
damage. 

We have seen that consequential losses beyond the The fire must 
amount of the actual damage to the property, such as the ^^te causrTf 
loss of profits, or general inconvenience and disarrangement *^® ^°^- 
of a business, are not included in the words loss or damage 
hy fire. And to this must be added the rule that the fire 
must be the proximate cause of the injury, and not only the ^Z 

cause of the cause firom which the injury arises. This will 
be best explained by the examination of the recent cases 
which have been decided when the loss has arisen from 
explosion; but the doctrine was also applied in a very 
recent case, in its entirety, which is well worth exami- 
nation (a). 

The facts were as follows : — An insurance was effected 
upon plate-glass " for all loss or damage originating from 
" any cause whatsoever except fire, breakage during re- 
" moval, alteration or repair of the premises." On the 
25th of March, 1865, a fire broke out in a house adjoining 
that of the plaintiff, and when it reached the back part of 
his premises, some 20 or 30 yards from the windows in- 

(a) Marsden v. The City and Jur. N. S. 76 ; 1 L. R. C. B. 232, 
County Insurance Company, 12 1866. 
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sured, the plaintiff took down the shutters of his shop door 
and called in the assistance of his neighbours to remove his 
stock in trade and furniture. Soon afterwards the mob 
tore down the shutters of the shop, broke the windows, and 
seized most of the articles with which the windows were 
dressed. The question was whether the office was liable, 
and it was held that it was so; that the loss was not within 
the exception ; that the fire was but the remote cause of 
the damage ; and that the proximate cause was the violence of 
the mob attracted by it. This case explains the principle in 
question, but without at all disputing the correctness of the 
decision, it may be thought that it would be up-hill work 
for a fire office to defend a similar case, and the author's 
impression is, that in practice such a claim against a fiie 
office would not be disputed. 

In the case of explosion, where there has been a fire 
upon the premises, and gunpowder or some other explosive 
substance has ignited and increased the damage, there can 
be no question but that the office is liable to make good the 
damage, and the same result must ensue if the explosion 
has taken place in an adjoining building, and the limits of 
the injury by the fire and by the explosion cannot be dis- 
tinguished. But the case was more difficult when the fire 
was not the proximate cause of the damage, which arose 
from the shock or concussion of the air alone, and there 
was no special provision applicable in the policy. Until 
very lately there had been no decision on the subject, bnt 
two recent cases have settled the point by wholly negativing 
the liability. These cases are well known to the insurance 
offices as the Lottie Sleigh case and the Erith Explosion case. 
/7i A.ntil the latter the usual practice of the insurers seems to 
have been to profess to repudiate the legal responsibility, 
but to hand over to the assured, ex gratia as they termed 
it, a compensation equivalent to the injury done (a). In 




{a) This is in accordance with 
the great liherality exhibited by 
insurance offices in England to- 
wards their assured. On a recent 



occasion, in a house in South 
Kensington, an explosion took 
place by lighting a fire in a bath- 
room when the pipes were froz^ 



** case* 
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this case, however, thej appear to have determined to repu- 
diate their liability. They were probably appalled by the 
exaggerated statements which were made as to the amount 
of the devastation which had followed the explosion, still 
more so by the fear of what might possibly occur if a 
similar accident were to happen in the Government maga^ 
zines nearer the metropolis. To meet such a calamity they 
felt that their accumulated funds might even prove in- 
sufficient, and that the risk was not one intentionally 
included in the premiums, which latter argument was, as 
we shall see, held by the Court to be a legal and sufficient 
reason for the course which they pursued in repudiating the 
claim. 

In the " Lottie Sleigh " case (a), a vessel of that name. The *< Lottie 
lying in the Mersey, axjcidentaUy caught fire, and having a ^~«^" 
large quantity of gunpowder on board, blew up with a great 
explosion, causing much damage in the neighbourhood, and 
particularly shattering tiie glass in the windows of many 
houses in Birkenhead and Liverpool. One of the Liverpool 
offices, acting in accordance with the practice already stated, 
proposed to compensate the claimants upon it, about 80 | ^ 
in number, with sums averaging about £12 or £13 apiece. 
The policies contained a condition ^^ that the company 
" should not be responsible for any loss or damage by 
^^ explosion, except such as might arise from explosion by 
" gas." It was clear that there was no legal liability, and 
one of the shareholders filed a bill against the directors to 
restrain them from paying these claims, and to make them 
personally responsible for so doing. The court held that 
damage having been done by something decidedly analagous 
to the risk insured against, although n6t within the risk, 
the directors were authorised, as a matter of discretion, and 

Several hundred poands worth of performed these acts of liberality, 

damage was done to that and the were the Norwich Union and 

adjoining house, in which the Au- County Fire Offices. 

thor was residing at the time, and (a) Taunton y. The Royal In- 

m both cases the offices insuring suranoe Convpany^ 10 Jur. N. 8. 

made good the loss to their as- 29],Y. C.W. 

sored. QRie two companies who 

D 2 
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for the benefit of their business, under the gelieral discre- 
tionary powers vested in the managers of a trading company, 
to satisfy these losses, and the pa3rment was likened to an 
expenditure upon an advertisement. The case is not a 
decision upon the point in question, which was concluded 
by the condition ; but the language of the court, so far as 
an inference might be drawn from it upon an undecided 
point, would seem rather to negative than affirm the liability. 
" A policy-holder is insured against fire and accidents by 
^^ fire ; this explosion has taken place, and the insurers say 
" that they are not answerable for explosions." It was 
argued at the bar that, independently of the indorsement, 
it was clear that a concussion of the air was not one of 
the risks insured against. The only authority which 
appears to have been cited was a decision upon a marine 
/ insurance (a), where there was an express exception of 

the consequences of hostilities, and the ship went ashore 
in consequence of the captain losing his reckoning through 
the extinguishment for hostile purposes of the light at 
Cape Hatteras by the Southern Confederates. The court 
held that by reference to the well known principle of 
insurance law — causa proxima non remota spectaiuTj the 
loss was to be taken as through the perils of the seas 
and not in consequence of hostilities, the former being 
the proximate cause of loss. Applying this rule to the 
case of an explosion, it was argued that the concussion 
of the air was the caiLsa proximay the fire the causa remota, 
A stronger ground, as will be seen by the next case, would 
have been that the particular risk was not within the 
intention of the parties on entering into the contract, that 
the insurance was against fire not against explosion, and 
that a loss by fire and a loss by explosion would, in common 
language, be considered as perfectly distinct things. 
TheErith The Erith explosion took place on the 1st October, 

explonon. jgg^^ j^ ^j^^ gunpowder magazines of Messrs. Hall, at Erith, 

probably fi:om some accident occurring on board a barge 

(a) lonides v. The Universal Marine, 10 Jur. N. S. 18, C. R 
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moored against the bank and loading gunpowder at the 
time. Not only were the magazines destroyed, but, great 
destruction was occasioned to the buildings in the neigh- 
bourhood, and even at a considerable distance walls were 
thrown down, windows driven in, and glass broken, and 
famiture injured in a great many instances. Upon these a 
variety of claims were preferred against the oflSces, but one 
(a) was alone litigated, and seems to have been selected on 
account of the particular phraseology of the policy, which it 
was imagined was more extensive in operation than the 
usual expression "loss or damage by fire" alone. The 
variation was slight, and was treated as unimportant by the 
court, the words were that the insurers should make good 
" such loss or damage as might he occasioned hyjire^^ to the 
property of the assured. The conditions of the policy set 
out in the case as material, were the 5th, which provided 
" that losses by lightning would be made good when the 
" property insured was actually set on fire thereby and 
" burnt in consequence thereof; and the 8th, which nega- 
tived all responsibility " where more than 25 pounds weight 
" of gunpowder was deposited or kept on the premises." 

It was argued on the part of the plaintifi*, that besides 
the words "occasioned by fire," the injury was not con- 
fined to a fire on the premises, but included every injury 
occasioned by fire in any way and at any distance. That 
the condition negativing the liability of the Company, when 
more than 25 lbs. of gunpowder were kept on the premises, 
showed that the parties contemplated the possibility of 
losses by explosion of gunpowder; that in the case of 
injury by water to a house done in putting out a fire in an 
adjoining house, it was the common practice of insurance 
offices to treat the damage as one arising from fire ; that if 
the injury were done by an explosion of gas in the next 
house the loss would be made good. That the only 
difierence was, that here the explosion was at a greater 
distance; that it did not follow that this injury was not 

(a) Everett v. The London Assurance., 11 Jur. !N. S. 546. 
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contemplated by the policyi because an explosion of tb.^ 
kind was not the ordinary incident of all fixes; ih.^ 
whenever a fire takes place, a disturbance of the 
follows, only the more rapid and violent when gxmpowd 
or gas suddenly ignites ; and that the Company must 
liable here, when the loss arises from the ignition of 
particular article— gunpowder. That in a recent scienti 
treatise by Professor Tyndal, it had been shown, that 



was the motion of the particles of the air when heate-^i 
and that this concussion of the air was nothing mo":= 
than a movement of the particles, similar in fcu^ to fi-^ 
itself. 

In reply it was contended, that the loss in question 
not within the meaning of the policy or the intention of 
parties, as a damage by fire. That the atmospheric 
turbances was the causa proximaj and fire only the 
remota^ which would not be looked to in construing 
rights of the parties; that, were it otherwise, inji 
occasioned to buildings by an earthquake, which 
usually attributed to the action of subterranean fire, or u] 
the shattering of window glass by the salvos of artillery * 
a review, would be damage by fire. It was also urg^^d, 
that there must be actual ignition or the action of fire uj>Ofl 
the property, and Austin v. Drewe was referred to (a). 

The Court was unanimously in favour of the defendants; 
considering (per Erie, C. J.) that the decision depended 
entirely upon the question — "What was the meaning d 
the parties under the contract?" That the true con- 
struction was, that the words in which it was contained did 
not apply to the damage in question, and this view was 
fortified by the conditions of the policy. Per Willes, J.— 
" In these insurance cases we are bound to look to the 
^^ immediate cause. In this instance, it cannot be said that 
" the loss was * occasioned by fire,' it was occasioned by a 
*^ concussion caused by fire, and we must therefore go to 

(a) This statement of t}ie arga- spection of which the Author htf 
ment is drawn from the short- been fayoored. 
hand writer's notes, with the in- 
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'' the caose of causes before we arrive at the origin of the 
'^ loss; but then, this is not what was contemplated by the 
'^ parties to the policy." And per Byles, J. — " Unless 
'* there is some reason to the contrary, the words * loss 
'^ or damage by fire ' must be constmed according to the 
^^ ordinary roles ; that is, the damage was to be either fix)m 
" the ignition of the article consumed, or by the burning of 
^' part of the premises. In the one case there would be j 

" ' loss,' in the other * damage.' If we were to hold that 
^^ there was loss or damage by fire in this case, we should 
'' offend against a rule of Lord Bacon, who says, — ^ It were 
^' ' infinite for the law to consider the causes of causes, and 
'^ ' their impulsions one of another ; therefore it contenteth 
'^ ' itself with the immediate cause, and judgeth of acts by 
** ' that, without looking to any further degree ' (Bac Max. 
'^ Seg. 1). If that were not so, and a ship was in the 
*' neighbourhood of Etna or Vesuvius and was violently 
* shaken by an eruption, that would be damage by fire : or 
;« if a gun were Li ott loaded with smaU shot amW 
' crockery, that would be damage by fire ; or it might be 
'^ said if the heat of the sun was too great, that would be 
" damage by fire. The ordinary sense in which a plain 
'^ man would understand this case may well be the one to 
''guide us." 

When discussing the subject of explosion it will be Gunpowder. 
proper to mention that many companies stipulate that a 
limited quantity only of gunpowder shall be allowed to be 
kept upon the premises insured. The provisions, however, 
are very various — some ofSces contenting themselves by 
Baying that they will not insure gunpowder; others limiting 
the amount to 28 lbs. to private persons, or Icwt. to a 
dealer, or even to 10 lbs. or Gibs., without distinguishing 
between traders in the article and other persons. We may 
here observe that a condition, limiting the quantity to be 
allowed in the building, has been decided not to be an 
unreasonable condition, although inserted in the policy of a 
dealer (a). And in like manner such a condition was upheld 

(a) Mc Ewan v. Gutieridge, 8 W. R. 265. 
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in a case where the insurance was upon a steamship placed 
upon a station in which it was usual in the trade to cany 
gunpowder as freight (a). 

As we shall hereafter see, the manufacture, storage, and 
carriage of gunpowder have been placed under special 
regulations by the Legislature, for the protection of the 
public (J). 

In some offices the policy does not generally negative 
any liability for explosions, but contains a condition that 
the insurers will be answerable for losses by explosion from 
gas. By gas is of course meant the common coal gas sup- 
plied by the gas companies for heating and warming, and 
this was so assumed by the Vice-Chancellor in commenting 
upon the " Lottie Sleigh" case. If it were not so, the words, 
" by gas," would be mere surplusage, since every explosion, 
whether from the crater of Vesuvius, or from a boy's pistol, 
is caused by gas. The operation of such a clause would 
seem to limit the liability to this one particular cause of 
explosion, according to the rule eocpressum fadt cessare 
tacitu7n(c). Should the accident have occurred through 
the negligence of the gas company or its servants, the 
insurers will be responsible, but the primary liability is 
that of the gas company; and if the assured enforces his 
claim first against the insurers, they will be entitled to stand 
in his place, and recover, in his name, compensation from 
the gas company (d). 

When speaking upon the subject of gas, it may be worth 
mentioning that the use of gas having become universal, is 
invariably allowed, and in many cases is expressly mentioned 
in the conditions ; but when it is so, it is usual to add that 
the gas must not be made upon the premises, or the policy 
will become void. Gasworks are esteemed a fire risk of 
speci al hazard . 

Tn losses by lightning it occasionally happens that the 
thing struck is set on fire. When this occurs there can be 
no question as to the liability of the insurers. But although 



(a) The Beacon F. 0. v. Gibb, 
iJur.N.S. 185, P.C.C. 

(b) Post. chap. XIL 



(c) Broom's Legal Maxims, 202. 

(d) Mose V. Hastings Oas Com- 
pany, 4 F. & F. 324. 
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the electric spaxk is of the nature of fire, yet, when the 
injury done presents no appearance of the action of fire, 
and there has been simply a displacement, the point would 
seem to admit of discussion. To avoid this, it is usual to 
insert a clause among the conditions of the policy to the 
effect that " losses by lightning will be made good." 

Another condition is, that the office will not be responsible Damage by 
for any loss on goods or utensils damaged or destroyed pj^cew of^ 
whilst undergoing any process in which the application of manufecture. 
fire heat is necessary. This is very reasonable, for the 
object of insurance is not to make up to a manufacturer a 
loss occurring from his want of care or skill in his art. 
Were it otherwise, an over-baked batch of bread, such as 
that in the museum at Naples, forgotten by the baker when 
Pompeii was destroyed, or china spoilt in the furnace, would 
he the subject of a claim. 

As we have already seen, in the case of Austin v. Drewey 
when there is no accidental taking fire the condition is 
perhaps unnecessary, being only eocpressio eorum quoe taciti 
insunt (a). But it is useful as informing the assured ; and 
cases may be imagined where the thing manipulated might 
Wjome ignited and burnt without any further damage ac- y 
croing. Goods in process of manufacture when the building 
is burnt will of course be included in the claim. 

Analogous to this last-mentioned condition is one, that Natmal 

the insurance shall not extend to losses arising from the ^**"^* 

natural heating of hay, com, seeds, or other property. 

This seems to amount to a stipulation that the office will 

not be responsible for the results of bad farming. It is 

also in accordance with the rule in marine insurances 

that the underwriter is not answerable for goods destroyed 

by spontaneous combustion, generated by effervescence 

or other chemical change, arising from their having 

been put on board wet or otherwise damaged (J). But in 

this case, it is said that the onus rests upon the insurers 



(a) 6 Taunt, 436. (h) Emerigon, c. 12, s. 18, § 4, 

Vol. I. p. 430, Ed. 1827. 
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repudiating the claim to show dearly that the fire really 
arose from this cause (a). 
y To these last-mentioned exceptions the provision is 

added, ^^ That in case of fire arising fix)m the ignition of 
" property by its own spontaneous heating, or whUst under- 
^^ going any process of manufacture, losses happening in 
'^ consequence thereof to other property insured will be 
*' made good." 
Iinraaoii, dva Another condition is, that ^^ no loss will be paid upon 

commotion, &c « fij^g occasioned by any invasion, foreign enemy^ riot, 
" civil commotion, or any miUtary or usurped power. 

Important as this provision might be in the events 
signified — of which, if proof could be required, ample evi- 
dence would be found in the late civil war in the United 
States of America — ^it has happily not been tested for many 
years in this country, and of the two reported cases «pon 
it, the latest dates as far back as 1780. Even these do 
not relate to fires arising fix)m invasion or foreign 
enemies, but to the destructive acts of rioters, complaining 
in the one case of the price of bread, and in the other 
clamouring against the Soman Catholics. . In the earlier 
of these cases (J), the words " riot and civil commotion " 
were absent from the condition. A mob arose at Norwich 
on account of the high price of provisions, and spoiled or 
destroyed several quantities of flour, but dispersed upon 
the proclamation being read. Subsequently another mob 
assembled, and burnt down a malting house insured with 
the London Assurance. Three judges were of opinion 
that, looking at the context, the words, ** burnt by an 
*' usurped power, meant burnt by an invasion from abroad, 
'^ or on the occasion of an internal rebellion when armies 
" were employed to support it and the laws were 
" dormant," and did not include the acts of a common mob. 
One judge only differing in opinion, and considering that it 
was an usurped power for persons to assemble themselves 

y (a) Boyd v. Dtibois, 3 Gamp. (b) Drinhwater v. The Oorp<h 

132. ration of the London Aesuranee, 

2Wils.363. 
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to alter the laws and set a price on provisions. Judgment 
was therefore given for the plaintiffs against the fire office. 
In the second and later (a) of these cases the word riot 
was not included in the condition, but it did include the 
words civil commotion. The occasion of the action was 
the destruction hj fire of the house of a Koman Catholic 
gentleman named Langdale by the mob, in the riots 
known as the Lord George Gordon Riots, in 1780. Lord 
Mansfield directed the jury that they should " give their 
" opinion whether the facts of the case brought it within 
" the idea of a civil commotion," and he added, '* I think a 
« civil commotion is this— an insurrection of the people for 
" general purposes, although it may not amount to a 
** rebellion, where there is an usurped power. K you think 
" it was such an insurrection of the people for the purpose of 
" general mischief, though not amounting to a rebeUion, but 
" within the exception of the policy, you will find for the 
** defendants." This the jury accordingly did, and the 
verdict was undisturbed. 

The word riot has an express technical meaning, and 
would be less extensive than civil commotion. It is defined 
by Hawkins, (b) in his Pleas of the Crown, " to be a tumul- 
" tuous disturbance of the peace by three persons or more, 
'* assembling together of their own authority, with an 
^^ intent mutually to assist one another against any one 
" who shall oppose them in the execution of some enter- 
" prise of a private nature, and afterwards actually execu- 
" ting the same in a violent and turbulent manner, to the 
" terror of the people, whether the act intended were of 
** itself lawful or unlawftil" (c). 

Lastly, we may note that a farther exception is usually ^^eeds and 
made by the condition that books of account, written secu- rities. 
rities, bills, bonds, securities for money, deeds and writings 
of any description, and ready money, cannot be assured. 

There are also certain consequential causes of loss which ^^^ J>y 

^ remoyaL 

(a) Langdale^. M<ison,2Yzi\Q (c) Dowdeswell on Insurance, 
on Insurance, 965, 8th Ed. p. 103. 

(b) 1 Hawkin's P. C. c. 65. 
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are generally considered to be covered by a fire policy, 
such as damage caused by the removal of goods, or by 
theft on the occasion, and also expenses incurred in putting 
out or preventing the spread of a conflagration. They are 
generally provided for by special conditions. When there 
is no condition applicable the liability would seem to 
depend upon the particular circumstances. Damage done 
in removal, where it takes place in the exercise of a just 
discretion, would seem as much within the risk as an injuiy 
done by the actual burning of the property; but an un- 
necessary removal, and expenses unreasonably incurred, 
would be at the risk of the persons causing them (a). It 
is also to be noted that both as to losses arising firom 
removal or theft, the doctrine that the risk insured against 
must be the proximate cause of the injury, may be 
applicable. 
Losiesby Losses by theft do not appear to stand exactly in 

the same position as losses by actual burning, or even 
by removal such as breakage or injury arising firom ex- 
posure to the weather, since the persons undertaking the 
removal may be responsible for the safe custody of the 
goods. The conditions of some companies negative any 
responsibility on this account When there is no such 
negative condition, it may be inferred that when a building 
is destroyed by fire, and the contents are partly burnt and 
partly removed, but of the latter part some portion is lost 
by theft, the insurers will be liable. In Levy v. BatlUe (J) 
the plaintifi^, who was an upholsterer in the New Cut, 
claimed £1,085 — ^viz., £85 for goods injured in course of 
removal, and £1,000 for goods stolen in the crowd. These 
latter were alleged to consist of four-post bedsteads, mahogany 
tables of various sizes, couches, chairs, stools, chimney 
glasses, pier glasses, carpets, and the like. A rule obtained 
was made absolute for a new trial, on the ground that the 
claim was a fraudulent overcharge by the plaintiff, but it 

(a) Tindall v. BeUy II M. & W. (h) 7 Bing. 349, 
228. 
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was not objected that the defendants were not responsible 
for the actual loss. 

By the " Metropolitan Fire Brigade Act, 1865" (a), the Damage done 
chief or other officer in charge of the brigade, at any fire, is *^^y ^" 
authorised to take " any measures that may appear expe- 28 & 29 Vict 
" dient for the protection of life and property, with power ^ ' ■• • 
" by himself or his men to break into or through, or take 
" possession of or pull down, any premises for the pur- 
^' pose of putting an end to a fire, doing as little damage 
" as possible." And " any damage occasioned by the Fire 
^* Brigade, in the due execution of their duties, shall be 
" deemed to be damage by fire within the meaning of any 
*' policy against fire." This is an important enactment, 
settling within the limits of the Act the rule of liability, 
which might otherwise be difficult to apply if not open to 
dispute. In Manhy v. Scott (J), the Judges observed, " the 
*' law of necessity dispenses with things which otherwise are 
" not lawful to be done, as to throw down my neighbour's 
" house for preventing the spreading of fire." But who is to 
be the judge of the necessity of such an act, which if not 
necessary would clearly entail a responsibility upon the 
person committing it? And, even if necessary, there would 
seem to be no authority for saying that the loss was a 
damage by fire, although the author conceives that it would 
be the practice of the insurance offices to treat it as such. 

When a fire occurs the insurers, it would seem, have a As to the right 
right to enter upon the premises for the purpose of ascer- ^ OTter^po" 
taining the damage, and when it is necessary, to retain pos- and take pos- 
session of them for a reasonable time ; but if they retain inj^d 
possession for an unreasonable time they will be liable in property. 
damages to the assured (c). And thus in a recent case, in 
the Lord Mayor's Court (rf), damages were recovered on 
the ground that the insurers had kept possession for two 

(a) In other local Acts it will (o) Oldfield v. Pricey 2 F. & F. 
often be found that there are 81. 

similar provisions, e,g» Salford Im- {d) Cumberland v. The Albert 

provement Act, 25 ^ 26 Vict. Insurance Company, Insurance 

c 205, s. 281. See Appendix. Record, 11 May, 1866. 

(b) See 2 Smith's Lead.Ca8. 246. 
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months, entirely stopping the plaintiff's trade. The judge 
and counsel employed seem to have thought that the in- 
surers had no right to enter upon the premises, but in this 
were in error. The right to enter would seem to follow 
from the nature of the contract, as well from the com- 
munity of interest between the insurers and the assured, as 
from the right of reinstatement of the former. A forcible 
entry would not of course be justified, but the refruial to 
permit the entry of the insurers after a fire would be a 
very important fact in any litigation which might arise 
upon a claim. 
Expenses of j The expenses of extinguishing fires form a very large 
ejrtmguisiiing j^^ j^ ^j^^ expenditure of insurance offices. The usual 

condition is, that the company will pay a rateable proportion 
of the expenses according to the amount of their interest 
as insurers in the property endangered. When there is a 
condition to this effect a considerable loss may arise over 
and above the amount insured by the policy. If there is 
no such condition, and no orders are given by the company 
through its agents, the sum insured will be the limit of its 
liability, and the expenses will fall on the owner of the 
property, or, if he can repudiate the liability, upon the 
person giving the orders for their being incurred. No 
voluntary assistance offered by third parties will entitle 
them to claim payment as of right, although it is usual to 
/- compensate them for their exertions. Under the provisions 

^ of the Local Government Act, payment of expenses and 

cempensation for the use of the fire engines is made com- 
pulsory upon the owners of the property on fire (a). And 
there is a similar provision in the "Metropolitan Fire 
Brigade Act, 1865," where engines are sent beyond the 
limits of the metropolis (J). With these exceptions, the 
insurers are not answerable for consequential damage ; but 
this risk is limited to the injury done to the thing insured. 
This subject will be referred to again in the chapter relating 
to the claim and its settlement. 

(a) 10 & 11 Vict. c. 89, a. 33. (6) 28 & 29 Vict. c. 90, & 30. 
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CHAPTEE IV. 

OP THE PROPOSAL AND THE POUCY— GENERAL RULES OF CONSTRUCTION. 

When it is desired to effect an insurance against fire the The mode of 
first thing that is necessary is to make a proposal to that hisunmce*" 
efiect to the insurance office. This is done sometimes by 
filling up a formal proposal — and in certain special cases^ 
such as the insurance of cotton or woollen miUs, or farming 
stock, this is absolutely required-sometimes by an informal 
memorandum or letter, and oftener still by word of mouth, 
the particulars being entered in the office books by a 
clerk as " a policy order." When an agent of the office 
receives the particulars from the proposer, and forwards 
them to his principals, in so doing, so long as he does not 
deviate firom the instructions, and simply communicates the 
information given him, he will be considered as the agent 
for the proposer (a). 

It may be noted that when an agent is employed to 
effect an insurance he will be responsible for negligence in 
so doing, and especially, if he has not followed the instructions 
given him, for not getting the policy effected with responsible 
assurers (J) ; and the measure of his responsibility will be 
that of the assurers under a valid and sufficient assurance (c). 
The agent of an insurance office cannot in general bind his 
principals so as to compel them to issue a policy [d). 

On making the proposal, the amount of the premium, or The deposit 
some part of it as an earnest to ratify the provisional bargain, '^''^'' 
is usually paid by the proposer, who thereupon receives " a 

(a) Parsom v. BignoUy 16 L. J. (c) Sniitli v. Price^ 2 F. & F. 748. 

c. 379. (d) Linford v. The Provincial 

{b) Hwrell v. BuUardy 3 F. &S. Horse Insurance Company, 10 Jur. 

445. N. S. 1066. 
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Acceptance of 
the proposal 
and delivery 
of the policy. 



A contract to 
grant a policy 
may be enforced 
in equity. 



deposit receipt," or acknowledgment, holding him secure 
for a definite period, mitil his proposal is accepted or declined 
by the directors of the office. The receipt is, by the Act of 
1865, required to be upon a penny stamp. A term of 
28 days is usually allowed, giving time for the insurers to 
institute such inquiries as they may think fit, and, if neces- 
sary, for their surveyor to inspect the premises. K, in the 
meantime, a fire should occur, they will be responsible for 
the loss. 

When the terms have been agreed upon the policy is 
prepared, and, if the premium has been paid, it is forwarded 
to the assured ; if the premium be not wholly paid, it is 
handed over upon the payment of what is due. The policy 
usually contains a proviso that, until the payment of the 
premium, or a deposit on account thereof, the insurance 
shall not commence; but this condition may be avoided by 
issuing the policy before payment (a). Where there has 
been a distinct acceptance of the proposal in writing, there 
may be a complete contract ; but the mere execution of a 
policy by the insurers, although under seal, is not conclusive 
so long as it remains in their custody (J). They have, 
therefore, a locus pcenitentice^ and may decline the transac- 
tion at any time, imtil they have done some further act 
amounting to an actual agreement to undertake it. 

When there is a clear agreement with the insurers for 
an insurance, and a deposit has been paid on account of 
the premium, a court of equity will, it is said, compel the 
company to grant a policy, notwithstanding that a fire has 
happened (c) ; but if there is not a clear contract it will 
leave the sufferer to his remedy at law {d). To file a bill 
to compel the execution of a policy is certainly a somewhat 
roimdabout proceeding, when the only object is to recover 
upon a particular loss. In the case of a marine insurance 



(a) Newcastle Fire Office v. 
Mac Morran, 3 Dow. 255. 

(b) Xenos v. Wichharriy 14 C. B. 
N. S. 452. 

(c) Mead v. Davidson, 3 Ad. 
<fe El. 303; Motteaux v. The Lon- 



don Assurance, 1 Atk. 544; Parry 
V. The Great Ship Company, 10 
Jut. N. S. 295. 

(d) TheMoroccoLandGompantf 
V. Fry, 11 Jur. N. a 76; Arn. M. 
Ins. 52, 3, 2nd Ed. 
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ison may be found in the role that insurance cases 
^neral only cognizable in courts of law, and in the 

(a) which provides that no insurance, nor any 
;t for such an insurance, is to be available unless 
tamped, and the commissioners are not allowed to 
the document after execution, but this statute does 
ply to insurances against fire or upon life. Hence, 
he agreement for the insurance is clear, there is no 
why a bill should not be filed in equity at once to 
the money (J). 

len a proposal is made to insure property at a iMoiance after 
e, it may happen that at the time it has actually 
estroyed, although neither party may be aware of 
aster. If the proposer was aware of the fact, and 
ed it, that would of course be a fi»ud, but there is 
jon why both parties should not contract on equal 
for an antedated insurance; and this would follow 
;he rule in marine insurance where policies are 
i during the voyage upon vessels " lost or not lost," 
is held sufficient if both parties are ignorant of the 
the time (c). Perfect good faith must be displayed; 
L an old case, when an order for an insurance was 
by letter, but during the interval, before it was 

the property was burnt to the knowledge of the 
an acceptance by an insurance office, in ignorance 
fact, was held void (d). Where no objection of 
ad can be raised, the single question in any case 
, " What was the contract, and when was it intended 
the insurance should commence? " When the pro- 
ras actually destroyed before the term at which the 
commenced, the contract would be void, and the in- 
Qtitled to the return of the premium (e). 
to the present year the forms and conditions of fire The adoption 
i have been as various as the number ol omces, but fo^n by the 

fireoffioeii 
I Geo. III. c. 63, s. 14. (d) Fitzherhert v. MatJier, 1 

osHter v. Th^ Trafalgar T. R. 12. 

lee, 27 B. 377. (e) Strickland v. Turner^ 7 

ead ▼. Davidson, 3 Ad. <b Exch. 208. 

E 
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it is understood that it is now proposed that the principal 
London and Country oflSces should agree to adopt a common 
form for all fire insurances. When it is confidiiexed that 
in the case of large mercantile risks, it generally happens 
that there are iiurarances at several offices, and that a diver- 
sity of conditions may render the settlement of a loss very 
difficult, it is surprising that this uniformity of practice 
should have been so long delayed. This remark is, more- 
over, suggested by the fact that in marine insurances the 
form of policy has long remained with little alteration com- 
mon to all insurers (a), and the clause is invariably inserted 
that the policy shall be " of as much force and efiect as the 
" surest writing or policy of assurance heretofore made in 
" Lombard Street, or in the Royal Exchange, or elsewhere 
" in London." 

In considering de novo the conditions that are proper 
to be inserted, it will be remembered that they fulfil a 
double office, in the first place in determining the rights 
and liabilities under the policy, and, secondly, in explaining 
them to the assured, on the ground that in this as in all 
other legal documents it is not desirable nor usual to use 
strictly technical language alone, which, however clear to a 
lawyer may prove quite the contrary to a layman. 

A form of policy and conditions will be found in the 
appendix, with references to the pages in which the points 
of law, on which each particular clause depends, are discussed 
in the body of this work. Should a common form have 
been agreed upon and published while these sheets are 
passing through the press it will be adopted. In referring 
to the proposal for a common form of policy and conditions, 
the author thinks it necessary to remind the reader that 
even after its adoption its amendment is very probable, and 
tiiat in every case in practice the particular policy will need 
careful examination, and that, however great may have 
been the care with which its clauses may have been pre- 
pared, it can never be predicted of any written instrument 

(a) Marshall, p. 361. 
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that its meaning is legally certain until it has received a 
judicial construction by liie highest court of appeal. 
Time, therefore, alone will show whether any form fulfils 
the conditions laid down as just and reasonable by Lord 
St Leonards, in a recent leading case (a), namely " that it 
" should contain no ambiguity, that it should be so firamed 
" that ' he who runs may read,' with such deliberate care, 
" that no form of expression, by which the party assured 
'* can be caught on the one hand, or by which the company 
" can be cheated on the other, can be found on the face of 
'' it, and nothing should be wanting in it, the absence of 
" which may lead to such result." 

When the policy issued is not in accordance with the A court of 
terms of the proposal as accepted by the company, but is at^he instance 
drawn up in a different form, varying the right of the assured, of the assured, 
a court of equity will interfere and deal with the case upon policy when * 
the footing of the proposal and not of the policy, or will ^^^Jh^"* 
compel the issue of an amended policy in the terms agreed accepted 
upon. And the court will act the more readily, in that the ^^^^^ * 
preparation of the policy is the duty of the company (J) . But 
the mistake must be evidenced by undoubted proof {c) ; and in 
a late case, where the court was of opinion that the parties 
had never agreed upon the terms of the policy, the real 
proposal not having been accepted, it dismissed the bill and 
)rdered the return of the premium (rf). 

As will be hereafter particularly seen, it is essential The descrip- ^ 
hat the property should be rightly described, and the ^""' 
ssured will therefore do well to comply with the merao- 
mdum which is generally indorsed upon the policy, 
3que8ting him to read his policy, and if there is any error 
r misdescription, return it to the office for correction. In 
ke manner, he will do well to examine the conditions of 
le policy, and ascertain that they are fully complied with, 

(a) Anderson v. Fitzgerald^ Assurance, 1 Atk. 545; Law of 

H. L. C. 484. Life Assurance, p. 95. 

ip) GoUett V. Morrison, 9 Hare, (c) Parsons v. Bignold, 15 L.J. 

52 ; Henkle v. The Royal Ex- eh. 379. 

lange Insurance Company, I Yes. (d) Fowler v. The Scottish 

211. 317; Motteux v. The London Equitable, 4 Jur. N. S. 1169. 

E 2 
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and that more particularlj in the case of private houses in 
the mention in the policy of any stoves or apparatus for 
warming, which the conditions may reqniie to be speciallj 
allowed. Lord St. Leonards, in a note in his Haadj 
Book {a) J gives an amusing description of his experience on 
this point " A word of advice," he says, " about your fiie 
^^ insnrance. Very few policies against fire are so firamed 
^^ as to render the company legally liable. Grenerally, the 
'' property is inaccurately described with refisrence to the 
" conditions under which you insure. They are firamed hj 
" the Company, who probably are not unwilling to have 
'' a legal defence against any claim, as they intend to pay 
'^ any just claim without taking advantage of any technical 
^^ objection, and to make use of their defence only against 
" what they may believe to be a firaud, although they may 
" not be able to prove it But dp not rely upon the moral 
" feelings of the directors. Ascertain that your house fells 
" strictly within the conditions. Even having the surveyor 
" of the Company to look over your house before the 
" insurance will not save you, unless your policy is correct 
*' To illustrate this, I will tell you what happened to 
" mysel£ I have two houses in different parts of the 
'* country, both of which open by a glass door Into a 
" conservatory. The one I had insured for a good many 
" years, from the time I built it ; the other I had insured 
" for a few years, from the time I bought it, in the same 
" oflSce, when a partial fire broke out in the latter, and I 
" was then told by the office (a highly respectable one), 
" that my policy was void, as the opening to the conser- 
" vatory rendered it hazardous, and if so, of course both 
^* policies had been void firom the commencement I was 
'^ prepared to try the question, and ultimately the objection 
" was withdrawn, and my loss was paid for. Upon 
" renewing my policy with some alterations, I actually had 
" some difficulty with the clerk of the company to induce, 
" or rather to force, him to add to the description the fact, 

(a) P. 45 (4 Edit.) 
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that the drawing rooms opened through glass doors into 
^' conservatories. In treating at a later period for a policy 
'with another company, I required them to send their 
'surveyor to look at the house, and the stoves, and 
' everything to which objection could be taken, were shown 
'to him. The company then prepared the policy, and 
'made it subject to the report made to them by their 
'surveyor, referring to it by date. This report I never 
' saw, and the objectionable stoves, &c., were not noticed. 
' Of course, I had the reference to the report struck out, 
'and the policy made correct, but not without some 
' personal trouble." 

There can be no doubt, but that his Lordship was a 
better lawyer than the manager of the company, who 
intended that the policy was rendered void by the 
omission to mention the conservatory, and that if the point 
bad been tried, he would have obtained a verdict. But the 
mecdote well illustrates the course which should be pursued 
in effecting an insurance, and particularly that the assured 
should take care that the description is correct, and tha 
the whole contract appears clearly upon the face of the 
policy, and is not aflfected by reference to any document 
i^hich it may not be in his power to produce hereafter. 

Where there is no ground for reforming the contract, General rules 
he construction of this, as of all other written instruments, °^ coMtmction. 
epends not upon the presumed intention of the parties, but 
pen what is the meaning of the words which they have 
3ed (a). In determining this meaning any ambiguity 
hich may be found in the poUcy-and this remark has 
3en repeatedly made — ^must be taken most strongly against 
le company by whom it has been prepared, according to 
e maxim, " Verba chartarum fortius accipiuntur contra ^ 

•oferentem." " The Courts," said Lord St Leonards (J), / 

observing how very often companies of this nature have 
been subjected to frauds, will carefully guard them 

(a) Eickman v. CarstairSy 6 B. (b) Anderson v. Fitzgerald, /j'^%f - 
Ad. 66a 4 H. L. G. 484. 
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'* against fraud, and will give effect to any part of the 
" contract which has this object Nay, more, it is from the 
" very advice given in courts of law that the companies 
" have endeavoured to protect themselves, by those strin- 
/ " gent provisions which we so usually find in policies 

" of insurance. But, however severe the terms, there 
" should be no ambiguity upon the instrument itselt" 
In arriving at the meaning of any particular clause or 
expression (a), due weight must be given to the context, 
and if there has been any proposal in writing to the com- 
pany for the insurance referred to in it, to the terms of 
^ that proposal, which may control or enlarge the words of 

the policy itself (J), and of course the conditions will 
affect and modify the terms used in the body of the 
policy (c). It will be observed that it is the province of 
the Court to decide questions of construction, and thence 
as to the effect of the contract between the parties, although 
when a question arises as to the meaning of any particular 
term of a technical kind, or requiring the explanation of 
mercantile usage, on such points the jury must decide, and 
the Court will construe the policy accordingly (d). 
The weight of Where the written part of the policy is inconsistent 

cUu8e&*^" with the printed conditions the former must prevail, in- 
asmuch as the written words are the immediate language 
'^ and terms selected by the parties themselves for the ex- 

/ pression of their meaning, and the printed words are a 

general formula, adapted equally to their case and that of 
all other contracting parties upon similar occasions and 
subjects (e) ; but, if possible, a construction will be adopted 
which will reconcile both (/). 
If poMibie, Where there is no ambiguity fiill effect will be given to 

eflfect will be every provision or condition, although a particular clause 

(a) Anderson v. Fitzgeraldy & W. 647; Amould on Marine 

4 H. L. C. 484. Insurance, 3 Edit. 1068. 

{h) Fowkes v. The Manchester (e) Bobertson y. FYenchy ^Esist. 

and London Assurance, 32 L. J. 134; Mercantile Marine Assurance 

153, Q. B. Company v. Titherington, 5 B.&S. 

(c) Stokes V. Cox, 1 H. & N. 765. 
533 ; 3 Jur. N. S. 45. (./*) Stokes v. Cox, sup, 

(d) Hutchins v. Bowker, 5 M. 
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may be such as might not have been anticipated, or one to given to every 
wliich the assured might probably have objected, had they pa»t«^ap«iicy- 
careftilly examined their policy. Thus, in a recent case (a), 
there was an insurance upon a ship, but against fire only, 
and the policy, which was prepared upon a form appUcable 
to the insurance of an house, contained the following 
clause: — ^'^The company is not responsible for or liable to 
" pay any loss or damage occasioned by or through any 
" explosion, and if more than 20 pounds weight of gun- 
" powder shall be upon the premises at the time when any 
" loss happens, such loss will not be made good." A fire 
occurred, and the ship, a steamer, was destroyed, and a 
plea that at the time of the fire there was a larger quantity 
of gunpowder than 20 pounds on board — in fact, as the jury 
found, a package of 100 pounds as fireight — was held good. 
It was contended that it was usual for steamers of this 
character to carry gunpowder as fi'eight, and that the con- 
dition was inapplicable to the subject matter of the insur- 
ance and should be struck out, or that the words " in use," 
excluding freight, should be inserted, or that the company 
should not be relieved from their responsibility without 
proof of fraud, the policy being a " contrat aldatoire," to 
he carried out in good faith, and a further proof that the 
fire had extended by reason of the excess of gunpowder 
carried ; also that the word " premises" must be considered 
to have been used in their popular sense of buildings, in 
opposition to their legal sense of the thing previously ex- 
pressed, and could not be applied to a ship. But the 
Courts thought otherwise, and held that the policy was 
avoided. ^ 

The case of Pearson v. The Commercial Union In-- The presumed \ 
mrance Company {b) is one of the construction of a ^JJ*^*^^^^ 
specially worded policy, and may be considered to prove win not be 
that the terms of such an instrument cannot be extended Q^^^a poUcy. 
or altered to cover a loss, because, by the usage of the 

. (a) The Beacon F. O. v. Gibh, (b) 10 Jur. N. S. 617 ; 15 C. B. 

»l 9 Jur. N. S. 185, P. C. C. N.S.304. 
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insnranoe offices, no additional charge wonid have beea 
made for the privilege of more extensive terms. The 
policj was for £10;000 for three months, '^ for the hull d 
^^ the steamship Indian Empire, with her tackle, fumituie, 
^^ and stores on board belonging, Ijing in the Victoria 
^' Docks, London, with liberty to go into dry dock, and 
^* light the boiler fires once or twice dnring the currency 
^* of this policy." Adjoining the Victoria Docks there was 
a graving dock, not strictly a dry dock, although available 
as such, but the entrance was too small to admit the ship; 
she was therefore moved two miles up the river to another 
dry dock, and the lower part of her paddle-wheels removed 
to allow her admission. The repairs being complete at the 
end of two months, she was towed down the stream to 
within 500 or 700 yards of the Victoria Docks for the 
purpose of having the parts of the paddle-wheels which 
had been removed replaced there. The utmost despatch 
was used, and in 10 days the work was nearly complete^ 
when she was burnt at her moorings. . It was proTed- 
that the premium would have been the same with th.^ 
principal London offices, whether the ship lay in th^ 
river or in the docks, but that in the Victoria Dock^ 
there were very careful precautions taken against fire — ' 
watchmen at all hours, and a numerous fire brigade, witl^ 
an ample supply of water, and all the usual appliances fo::^ 
putting out fires ; while in the river there were only thre^ 
floating engines, between the arrival of the first of whicb^ 
and the breaking out of the fire nearly an hour had, in iact^ 
elapsed. It was also proved that the work might as welf- 
have been done in the dock as in the river, but that th^ 
expense would have been much greater. The Court helJ- 
that the policy protected the vessel while in the Victorian 
Docks, or any dry dock, whether in the river or not^ 
and notwithstanding that tlie latter might be at som^ 
distance firom the former, and also while in transition^ 
but that the risk was limited to the transit, and did no*^ 
extend to the time during which the ship stopped in the 
river not for the purpose of that transit. 
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It is also to be noted that provisions declaring policies Prorisoes to 
void in certain events have been generally construed as ^ctct^v con-^ 
rendering them not absolutely void but voidable, at the strued as ren- 
election of the insurers, and that such right of avoidance voidable. *™ 
was subject to waiver, either by express agreement or by 
the acts of the parties (a). If a company received a renewal 
premium, after notice of the infringement of a condition, it 
would not be allowed to rest upon that condition and re- 
pudiate its liabilities in the event of a loss {b). 

(a) Armstrong v. Turquand^ {h) Wing y, Harvey y 6 Be Qtex^ 
9 Ir. Ch. L. R. 32. M. & G. 265. 
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In the leading case of Carter v. Boehm (a), Lord Mansfield 
laid down, in unerring language, the first principles of in- 
surance law, as regards the good faith which the assured 
must preserve towards the insurer at the inception of the 
contract. " Insurance," he said, " is a contract of specu- 
lation; the special facts upon which the contingent chance 
is to be computed lie most commonly in the knowledge of 
the insured only. The underwriter trusts to his repre- 
" sentations, and proceeds upon confidence that he does not 
keep back any circumstance in his knowledge to mislead 
the underwriter into the belief that any ' circumstance 
does not exist, and to induce him to estimate the risk as 
" if it did not exist. The keeping back such a circum- 
" stance is a fraud, and therefore the policy is void. 
" Although the suppression should happen through mistake, 
" without any fraudulent intention ; yet still the under- 
" writer is deceived, and the policy is void, because the 
" risk- run is really different from the risk understood and 
'^ intended to be run at the time of the agreement. The 
" policy would be equally void against the underwriter if 
" he concealed anything unfairly, as if he insured a ship 
" on her voyage which he privately knew to have arrived, 
" and an action would lie to recover the premium. The 
" governing principle is applicable to all contracts and 
" dealings ; good faith forbids either party, by concealing 
" what he privately knows, to draw the other into a bargain 



(a) 3 Burr. 1905 ; 1 Smith's Lead. Cas. 270. 
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" fix)m his ignorance of that fact, and his beUeving the 

" contrary. But either party may be innocently silent as 

" to grounds open to both to exercise their judgment upon. 

" * Aliud est celare, aliud tacere, neque enim id est celare 

" ^quicquid reticeas, sed cum quod tu scias, id ignorare 

" * emolumenti tui causd, velis cos, quorum intersit id scire.' 

'' This definition of concealment, restrained to the efficient 

** motives and precise subject of any contract, will generally 

** hold to make it void in favour of the party misled by his 

** ignorance of the thing concealed." Yet, " There are The exceptions 

** many matters as to which the insured may be innocently J^jL^tlon of 

** silent; he need not mention (1) what the underwriter discloaure. 

*' knows — Scientia utrinque par pares contrahentes facit, 

** The underwriter cannot insist that the policy is void 

** because the insurer did not tell him what he actually 

" knew, what way soever he came to the knowledge (a). (2) 

" The insured need not mention what the underwriter ought 

" to know, what he takes upon himself the knowledge of, 

"or (3) what he waives being informed of. (4) The 

" underwriter need not be told what lessens the risk agreed 

"and understood to be run by the express terms of the 

" policy. 

" The reason of the rule which obliges parties to 
" disclose is to prevent fraud, and to encourage good faith. 
" It is adapted to such facts as vary the nature of the 
"contract, which one privately knows and the other is 
" ignorant of, and has no reason to suspect. The question, 
" therefore, must always be, whether there was, under all 
" the circumstances at the time that the policy was under- 
" written, a fair representation, or a concealment, fraudulent 
" if designed, or, though not designed, varying materially 
" the object of the policy, and changing the risk understood 
" to be run." 

The principle of caveat emptor does not apply to this There must be 
contract, but the utmost good faith, uberrima fdes^ must of any matSS 
^ shown by the assured. Not only is he required to state ^'^ 

(o) Fim V. Lewis^ 2 Fos. & Fin. 778. 
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all matters within his knowledge which he believes to be 
material, but all which in point of fact are so. If he con- 
ceals anything which he knows to be material, it is a 
fraud ; but, besides, it is said, that if he conceals anything 
which may influence the rate of premium which the 
insurers may require, although he does not know that it 
would have that effect, such concealment entirely vitiates 
the policy (a). — ^the contract being implied that anything 
material shall be disclosed (J). Equity requires that the two 
parties should contract pari passuj which can only be the 
case when the knowledge of the assured is communicated. 
Hence the question whether any fact should be communi- 
cated depends upon whether it is in itself material (c), not 
upon the opinion of the party whether it is so. To hold 
the contrary would tend to the suppression of information, 
as it would be impossible, or at least extremely difficult, to 
prove that the party withholding it thought it of import- 
ance. 'If he is himself ignorant of the material fact, he can 
of course be under no obligation to disclose it, otherwise he 
would no longer contract pari passu with the insurers {d). 

The following well-known case illustrates the doctrine 
as to the non-communication of material facts (e). A fire 
broke out, upon a Saturday, in a boat-builder's workshop 
at Heligoland, and was apparently extinguished by eight 
o'clock that evening. It was thouglit necessary, never- 
theless, to watch the premises, and on the Monday morning 
it broke out again, and among other property consumed 
a warehouse next but one to the premises which first took 
fire. On the Saturday evening, when the fire was ap- 
parently out, after the ordinary mail had started, the owner 
of this warehouse sent instructions for its insurance by an 
extraordinary conveyance, but failed to communicate the 
fact of the fire which had occurred. It was held on general 

(a) Dalglish v. Jarviey 2 Mac. (d) 8weteY,FairUe,eC2iX.&?A. 

& Gor. 243. (e) Bufe v. Turner, 6 Taunt. 

(6) Lindenau v. Desborough, 328 ; Uzielli v. The Commercial 

SB. & Cr. 686, Union Insurance Company, 12 LT. 

[c) Moens v. Heytoorth, 10 M. N. S. 399. 



*«. 
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principles, and without reference to the rules or conditions 
of the company, that this concealment rendered the policy 
void. 

In like manner, if a person effected an insurance upon a 
building as a private dwelling-house, but omitted to mention 
that its windows overlooked a petroleum store or floorcloth 
manufactory, or some other equally dangerous structure, it •' 

cannot be doubted but that the policy would be void by 
reason of the concealment of a material fact, and he would 
have no right to recover in case of loss, even if the cause of 
fire were wholly unconnected with the special uncommuni- 
cated risk, and were unaffected by it (a). 

If the non-communication of a material fact will avoid Misrepresentar 
the policy, a fortiori a misrepresentation will do so. A *^**"'* 
representation is said to be material when it communicates 
any fact or circumstance, the belief in which may be rea- 
sonably supposed to influence the judgment of the insurers 
in undertaking the risk and calculating the premium ; and 
whatever may be the form of expression used by the 
assured or his agent in making a representation, if it have 
^ effect of imposing upon or misleading the insurers, it 
will be material and fatal to the contract (J). 

When a represention is qualified by the expression that Qualified repre- 

the fact is such to the best of the belief of the assured, if it *®^******'"* 

torus out incorrect, it will not avoid the policy, unless 

fraudulently made ; but such a statement will be considered 

fraudlilent whether made knowingly contrary to the facts or 

in ignorance of them, and without reasonable ground for 

the belief (c) ; and in like manner, when the qualification 

is that the party " is so informed," he will be answerable, 

not " for the truth of the facts, but only for the truth with 

'' which he has stated the information received " (d). But 

this doctrine will not relieve the assured or his agent from 

the implied obligation to communicate all material facts 

(a) Wedderhum r. Bell, 1 {c) Evans \, Edmonds, iZQ,!^, 

Camp. 1. 777, 785. 

{b) Marshall on Insurance, (d) Amould, Marine Insurance, 

2 Edit. 345. 500. 
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fairly within his knowledge ; and if information, tendered 
as a communication from another, be false, if it is made by 
the agent of the party tendering it, he is responsible for his 
agent's fraud, although he offers it innocently (a). 

The following may be taken as the example of a mis- 
representation not rarely occurring, namely, when a person 
proposing an insurance states to the office intentionally that 
the same risk had been accepted by another office at a 
particular premium, and so induces the managers to accept 
it also at that rate. Such a policy would not be upheld. 
In a case in the House of Lords, in which this point was 
expressly raised. Lord Eldon said " that it appeared to him 
" to be settled, that if a person, meaning to effect an insur- 
ance, exhibited a policy underwritten by a person of skill 
and judgment, knowing that this would weigh with the 
" other party, and disarm the ordinary prudence exercised 
in the common transactions of life ; and it turned out that, 
in fact, this person had not underwritten the policy, or 
" had done so under such terms that he became imder no 
" obligation to pay, this would vitiate the policy. The 
*' Courts in this country would say that this was a fraud, 
** not on the ground that the misrepresentation affected the 
" risk, but because it induced a confidence without which 
" the other party would not have acted" (J). This would 
also apply to the case in which the policy is exhibited to 
prove the terms of the insurance ; but the proposer conceals 
the fact that the company, by which that policy was granted, 
has reftised to renew it except at an advanced rate. 

There are many cases in fire insurance to which the 
exceptions to the general obligation to disclosure, as laid 
down by Lord Mansfield, would seem to apply. Of these 
the most important is where the office has undertaken to 
survey the premises and fix the rate. When this has been 
done by the skilled officer of the company, and the whole 
premises shown to him, and there has been no attempt at 



u 



a 






(a) Dennistoun v. ZtZZf>,3Bligh, Trail v. Baring, 10 Jur. N.S. 377; 
P. C. 202. Anderson v. Fitzgerald, 4 H. L. c! 

(ft) Sihbald v. HiU, 2 Dow. 263; 484. 
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^ncealment, and there is a suflScient description in general 
tenns, it would seem impossible to contend that any fiirther 
express disclosure was wanting of any fact or circumstance 
patent upon that survey, or that in the absence of any sub- 
sequent alteration the policy can be affected by the want 
of it (a). As, however, we have already seen, the condi- 
tions of the policy usually throw this onus upon the 
insured, and whatever effect the waiver of such a condition 
may have in a special case, the mere visit of an officer of 
the company to the premises, and particularly of an agent 
having a limited authority, and who may, in making the 
proposal, act as the agent of the assured, cannot necessarily 
prevent the obligation attaching. Another, not very dis- 
similar case, is where the risk is that of some public dock 
or warehouse, which the company, by their advertisements, 
have undertaken to insure at a particular rate. Here the 
name would seem to include the description, and unless 
there were some fact known to the proposer, but not patent 
to the assurers, there would seem to be nothing to disclose. 

But while the nature of the contract requires that strict Warranties. 
good faith be kept with the insurers in the representations 
made to them to induce them to accept the insurance, here, 
as in all other cases, the parties may frame their contracts 
in their own terms, and subject to such conditions as they 
may think fit, and such conditions, when imposed upon or 
undertaken by the assured, are termed warranties, and form 
the primary terms of the contract. When a formal proposal 
is executed, any statements therein made unconditionally, 
and expressly or by reference referred to in the policy, are 
warranties, and must be strictly and literally true, and their 
correctness is a condition precedent to the responsibility of 
the insurer. Express words of warranty may also be used 
as to any facj; or circumstance, and the same rule will then 
apply. Here the materiality of the matter under considera- Must be 
tion ceases to be oi importance, since it is competent to 
persons to make their contracts dependant upon any con- 

(a) Pimm v. Lewis, 2 Fos. & Fin. 778. 
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ditions which mere caprice may suggest " It is simply 
" sufficient, and ought to be sufficient," observed Lord 
St. Leonards (a), " to avoid the poKcy, that any one thing 
" warranted is not true." Whenever the assured and the 
assurers are at issue whether a statement or condition 
in the policy have been complied with or not, it will be 
important to the first degree to decide whether we have 
to deal with a warranty or a representation, since the 
first must be literally true, while it will be sufficient if 
the latter is so substantially (J). In order to make any 
statements binding as warranties, they must appear upon 
the face of the instrument by which the contract of 
insurance is effected; they must be either expressly set 
out, or by reference incorporated in the policy (c). It is 
not universally true that every statement in a proposal, 
although the latter be referred to in the policy, is to be 
construed as a warranty {d). To be such, it must amount to 
more than mere words of description, and must be an affir- 
mative statement of certain facts or state of facts. Neither 
is the circumstance that the statement is so contained 
conclusive for the purpose of ascertaining whether it is a 
warranty, or not. When the policy, without referring to 
the proposal, singled out some particular statements made 
in it to constitute them warranties, and then contained a 
proviso avoiding the assurance ; " if anything so warranted 
" should not be true, or if anything material in the in- 
** surance should not have been truly stated, or should 
" have been misrepresented or concealed, and should not 
" have been fully and fairly disclosed, and communicated 
" to the company ; or if any firaud should have been 
" practised upon the company, or any false statements 
" made to them in or about the obtaining or effecting the 
" insurance ;" it was considered that the statements not 

(a) Anderson v. Fitzgerald, 4 (d) Benham v. The United 
H. L. C. 484. Guarantee and Life Assurance 

(b) Parke, 661-663. Company, 7 Exch. 744; Sceales y. 
U) Lothian y. Henderson, ZBos, Soanlan, 6 Ir. Com. L. R. 387. 

& PuL 499; Pawson v. Watson, 
Cowp. 790. 
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set out in the policy were not warranties, but repre- 
sentations only (a). 

And even words of warranty will receive a reasonable ETen words of 
or liberal construction to meet the justice of the case, re^e^a™*^ 
Thus, when there was a warranty that certain cotton mills liberal con- 

a 4 ««n 41^1 fw% 

were " worked by day only," it was held that this was not 
infringed by keeping the engine and unconnected shafting 
going all night, the mill and machinery not being sub- 
stantially worked (J). 

In fire insurance the questions of warranties and con- The descrip- 
cealments of. material facts are intimately connected with conciudve^*' 
the fundamental question of the description of the property 
in the policy. This description, including by implication 
both the construction and use of the premises insured, is at 
the root of the contract. It is, in the first place, important 
for the identification of the property, and showing what 
was intended to be covered by the policy: Secondly — ^As 
evidencing the good faith of the assured in the communi- 
cation of all material facts, and thereby enabling the in- 
surers to estimate the risk, and adjust the rate of premium 
accordingly: Thirdly — ^As proving the risk proposed and 
intended to be incurred by the insurers, and thereby 
limiting their liability: And, lastly, — ^As containing, which 
it may do, warranties or conditions which must be literally 
complied with. 

The offices, as is well known, fix their rates of premium 
according to their estimate of the hazard attending the 
insurance of the particular property; in determining their 
rates they are governed by their own experience, which 
may or may not be a fair criterion. It would be very iz 

unjust that the validity of the insurance should depend on 
the sufficiency of the premium charged, or that the insurers 
should evade responsibility by reason of their having chosen 
to issue a policy at a low or presumably inadequate rate ; 

(a) Anderson v. Fitzgerald, (b) MayaU v. Mit/ord, 6 Ad. 

4 H. L. C. 484; Stokes v. Cox, & El. 670; WhMiead v. Frice, 

1 H. & N. 533; 3 Jur. N. S. 46; 2 C. M. & R. 447. 
Bmld V. Fairmaner, 8 Bing, 43. 
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but, on the other hand, it would be equally unfair to tliem 
to hold them to a bargain into which they had been drawn 
by concealment or misrepresentation, whether fraudulent or 
not, for a consideration which they would have deemed 
inadequate, and would have rejected had the true facts 
been stated, and when it is manifest to the assured that the 
consideration would vary according to the nature of his 
property. In treating of the description it will at the same 
time be convenient to consider the effect of alterations in 
the risk after the date of the policy, by which the des- 
cription may be rendered no longer correct. 

And first it may be premised that when the description 
takes the form of a warranty, it must be strictly and 
literally true; thus, in a case in the House of Lords (a), 
when a cotton and woollen mill had been insured, and the 
policy, after the description of the property, contained the 
following clause — " Warranted that the above mill is con- 
" formable to the first class of cotton and woollen mill rates 
" delivered herewith." The first class comprised buildings 
containing, among other things, stoves " not having more 
than two feet of pipe leading therefrom into the chimney." 
The second class buildings, having stoves with more than 
two feet of pipe. The mill contained a stove with more 
than two feet of pipe, and the policy was held void. The 
plaintiffs endeavoured to show that there was no greater risk 
in a second than in a first class mill, but Lord Eldon re- 
marked — " If the Court of Session was of opinion that the 
" danger and risk was not greater in mills of the second 
" than of the first class, though that was sworn to by 500 
*' witnesses, it would signify nothing ; the only question is, 
*' what is the building, dejhcto^ which I have insured." 

It will be observed that in this case express words of 
warranty were used ; when this is not the case, it may be 
a question of construction, whether words of description 
amount to words of warranty, and still further, whether 
they amount to a contract that the risk shall continue 
unaltered during the continuance of the policy. 



{a) NewcatUe Fire Insurance Company y. Macmorran d Co, 3 Dow. 255. 
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In Sillem v. Thornton {d)\ a building, described as ^^of 
two stories, without a basement stoiy," was increased after 
the grant of the policy by the imposition of an additional 
or third story, and it was held that the risk was increased 
by such addition, and the policy vacated. The judgment 
was that of the full Court upon a special case (5), and lays 
down most important positions upon these points. The Court 
considered that, upon the policy in question " the description 
" amounted to a warranty that the premises corresponded 
" with it," and also " to a warranty that assured would not, 
" during the time specified in the policy, voluntarily do any- 
" thing to make the condition of the building vary from this 
** description so as thereby to increase the risk of the under- 
" writers ; " otherwise " identity might continue^ and yet 
'^ the quality, condition, and incidents of the subject matter 
'^ insured, might be so changed as to increase tenfold the 
** chances of loss, which, upon a just calculation, might 
" reasonably be expected to fall upon the imderwriter," and 
observed, ** Can it be successfully contended that, having 
" done so, the assured retain a right to the indemnity for 
" which they had stipulated upon a totally different basis ? " 
and decided, ^^ that assuming the law to be, that upon an 
'^ insurance against fire, there is an implied engagement 
'^ that the assured will not afterwards alter the premises so 
'' as that they shall not agree with the description of them 
'^ given in the policy, and so that thereby the risk and 
^' Uability of the insurers shall be increased, the Court had 
" only to consider, in the case in question, whether the 
^' assured had not done so." The Court explained and 
distinguished the case of Pirn v. Beid^ which has been con- 
sidered an authority, that, in the absence of a condition to 
the contrary, the assured might make any alteration, how- 
ever hazardous, without invalidating his policy, intimating 
its dissent to such a proposition, and pointing out that in that 

(a) 3£LftB.8C8; ISJnr. N.S. observed that the decision m 

^48, Q. B. SiUew v, Thornton was extra- 

(5) In Stokes v. Cox, 1 H. & N. judicial 
533; 3 Jut. N. S. 46 j Willes, J., 

F 2 
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case the pleas were considered bad for not showing that a 

reasonable time had elapsed for giving notice of the special 

hazard, as required by the policy. 

Pm V. R$id, In that case (a) the insurance was upon the machinery 

and fixtures of a paper maker. The defendants pleaded 

that the assured had, after the issue of the policy, permitted 

another person to carry on upon the premises the trade of a 

cleaner and dyer of cotton waste, for the purpose of making 

/^ cotton wadding, and had introduced large quantities of 

cotton waste upon the premises. It was proved that the 

manufacture of cotton wadding was much more hazardous 

J than that of paper, and that cotton waste was liable to 

spontaneous combustion, but was, it was admitted, ex- 
tensively used in the manufacture of paper. The policy 
contained a condition for the correct description of the 
property to be insured, and " that if the assured should 
^* misrepresent or omit to communicate any circumstance 
" which should be material to be known to the company to 
" enable them to judge of the risk which they had under- 
" taken, or were required to undertake, such insurance 
" should be of no force." There was also a condition to 
the following eflfect : — " In the insurance of premises which 
" contain any steam-engine or other implement by which 
" heat is produced (common fireplaces excepted), the con- 
" struction and circumstances must be particularly described 
" at the time of effecting the insurance, or, if subsequently 
" introduced, due notice must be given to the company, 
** and the same allowed by them, otherwise the policy will 
" be void." There was, however, no other condition 
requiring the notice and allowance of alterations materially 
affecting the risk. It was attempted to apply the condition 
requiring the correct description and communication of 
material facts, to the subsequent state of the premises ; but 
the Court held that it referred to the circumstances when 
the policy was issued; and that upon general principles 
the alteration, without firaud, by tlie introduction of the 

(a) Pirn V. Eeid, 6 M. & G. 1 ; 6 Scott, N. R. 982. 
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more hazardous trade, did not avoid the policy, but that the 
company must, in such a case, pay the loss unless they 
chose to provide for it by an appropriate condition. It will 

f be remembered that such a condition is almost invariably 

I found in modem policies. 

And when no express warranty is infringed the Court Deacription 
will look to the substance of the contract, and uphold it ^ntialV" 
when the description is substantially correct. Thus, when correct, 
some timber-built agricultural buildings had been insured 
under the inaccurate description of a bam, but at the same 
rate of premium as would have been charged by the oflBce 
had they been accurately described, and were burnt down 
in the operation of heating tar to repair them, it was held 
that the office was responsible for the loss (a) ; and where an 
insurance was eflfected upon goods in the dwelling-house of 
the assured, this was held a sufficient description, although 
the assured was a lodger occupying one room only (b). 

The following case shows the danger to the insurers, of Alteration of 
relying upon an alteration in a risk or the use of a process altering the 
of manu&cture, the materiality of which may be a matter of description. 
opinion, but which is covered by the description in the 
policy. It may well happen that they would have required 
three times the premium if they had known of a particular 
process being carried on, and yet that they may totally fail in 
defending an action on the ground of its use or introduction. 
In Pirn V. Letvis (c) one of the conditions was, " that to Hazardous 
" prevent fraud, the policy should be void if the assured cwl^p^Jed. 
" should omit to communicate any matter material to be 
*' made known to the company, in order to enable them to / 

" judge of the risk." The policy was effected in 1857, and 
for some years previously, part of the premises, forming a 
water-commill, had been used for grinding not only com 
but the offal of com, t.e., the pollard or finer part of the 
husk, and also rice chaff — the husk of rice. In that year, 
however, after the issue of the policy, the other part of the 

(a) Dobson v. Sothehy^ M.&M. (b) Friedlander v. London As- 

90. surance Company ^ 1 Moo. & R. 1 7 1 . 

{c) 2 F. & F. 778. 
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premises, previously used as a chocolate mill, was applied 
to grinding rice chaff. The agent of the company had 
looked over the premises when the proposal was made, and 
no particular inquiry was made respecting the rice chaff or 
what was ground in the mill. The objection raised was, 
that the premises had been used after the date of the policy 
for the grinding of rice chaff, which, it was contended, was 
especially dangerous. Evidence was given by scientific 
persons and surveyors of insurance offices to prove this, but 
the latter only spoke from hearsay or vague impression, and 
the former from analysis, and there was no practical witness 
for the defendants to prove that the grinding of nee chaff 
was more hazardous than the grinding of pollard, while 
there were witnesses to the contrary for the plaintiffs. 
Martin, B., said, " Did the plaintiff then omit to com- 
" municate a matter which he might well presume that they 
" knew? " It all turns upon that, for there is no pretence 
for imputing misrepresentation, as the plaintiff made none. 
Was the matter, however, material to be known " to the 
company ? " Unless it was material there can be no defence ; 
and a verdict was accordingly found for the plaintiff. 
Alterations. The subject of alterations, after the date of the policy, in 

the structure or use of the buildings, either as regards the 
trades carried on, or the goods deposited in them, has been 
of all others the most fruitful of disputes between the assurers 
and the assured. In the decided cases the question has 
generally turned upon the construction of the conditions, 
and the fire offices, tutored by experience, certainly 
endeavour to guard themselves in every possible manner 
against unanticipated hazards. In spite, however, of the 
ingenuity of their advisers, cases must occasionally arise to 
which no condition is applicable, and the question remains 
for solution, how far an alteration not in terms expressly 
forbidden affects the contract. On the one hand, the case of 
Pirn V. Reid (a) has been considered an authority, that a 
change in the mode of occupying or employing the premises, 

(a) 6 M. <fc G. 1 ; 6 Scott, N. R. 982. 
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however extensively it may affect the risk, and however 
hiizardous it may render it, does not, in the absence of 
fraud, form an implied exception, and that, therefore, if the 
assured be not restrained by the conditions from applying 
the property to uses pregnant with danger, he may, so long 
as he acts homLfde^ after the granting of the policy, cany on 
any new trade or introduce dangerous goods upon his pre- 
mises without forfeiting his insurance (a). On the other 
hand, as we have seen, such a doctrine has been distinctly 
disapproved, and can scarcely be considered necessary to 
support that decision. The true solution would appear to be 
found by ascertaining whether by the alteration the descrip- 
tion is rendered inapplicable, or whether any express repre- 
sentation as to the future use of the premises has been violated, 
and whether there is any condition in the policy applicable 
to the case. The mere fact that a risk has been casually 
run which might not reasonably have been expected from 
the nature of the insurance ought not, it may be thought, to 
invalidate a contract intended to cover unlikely events, and 
even to protect the assured from the consequences of the 
carelessness or imprudence of himself or his servants, while, 
at the same time it would be quite unjust that the assured, 
contracting with the insurers upon the basis of an existing 
state of things, should deliberately alter it to their prejudice. 
Thus, for example, if a gentleman in his private dwelling- 
house chose to make some chemical experiments, it would 
be unreasonable that his policy should be rendered void 
thereby, although the actual cause of the fire, and notwith- 
standing that the terms of insurance upon the policy, or in 
the prospectus of the office might state that chemists, with 
or without laboratories, were to be treated as hazardous 
risks ; on the other hand, it would be equally unfair that 
a building insured as a warehouse should be used as a 
manufactory, or for an especially hazardous trade, not the 
trade contemplated by the policy. This position is ex- 
plained by a well-known case (J), in which there was an 

ia) DowdesweU, Law of Life (5) Shaw v. Bobberds, 6 A. & 
I Fire Insurance, p. 104. E. 75. 
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insurance, among other things, on " a kiln for drying com 
in use/' There was a condition avoiding the policy if any 
alteration was made either in the buildings or business 
carried on unless notice was given. A vessel laden with 
bark having been sunk in the river, near to the kiln, the 
Assured allowed the bark gratuitously to be dried in the 
kiln, in the course of which it took fire, and was burnt 
down with other buildings. The insurance was sustained, 
the Court considering that this single act of kindness was 
no breach of the condition against altering the business, 
Although it might have been a question for the jury if it 
had been done for profit. In this case it was proved at the 
trial that it was usual with the Insurance Ofiices to charge 
a much higher premium for a bark-kiln than for a corn- 
kiln, and the jury found that the former was the much 
more dangerous risk. 

In deciding upon the effect of any alteration in the 
premises whereby the description may be rendered incorrect, 
ili is material to consider, not only whether the description 
^mounts to a warranty, but also the effect of the conditions 
{if any) of the policy as to alterations, since the policy and 
its conditions contain the entire contract. Thus in a recent 
case (a) in the insurance of the premises and stock of a 
purrier, the policy was upon " a range of buildings of 
'^ three stories all communicating, situate in Walsall, com- 
" prising offices, warehouses, curriers' shops, and drying- 
*^ room, part of the lower storey of the said buildings being 
^^ usied as stable, coach-house, and boiler house — no steam- 
'^ engine employed on the premises — the steam for the said 
boiler being used for heating water and warming the 
shops," *^ N.B. — The process of melting tallow by steam 
" in the said boiler-house and the use of two pipe-stoves in 
the said building is hereby allowed ; but it is warranted 
that no oil be boiled, nor any process of japanning leather 
" be carried on therein, or in any building adjoining 
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(a) Stokes v. Cox, 8 Jur. N. S. Assurance Company, 32 L. J. 153, 
46 ; 1 H. <fe N. 533, Sge Fowkes a case upon a life policy, Q,B. 
V. The Manchester and London 



THE DISCLOSURE OF MATERIAL FACTS, ETC. 



73 



" thereto." The material condition then followed : — " If 
" after the insurance shall have been effected, the risk shall 
"have been increased by any alteration of the materials 
" comprising the buildings, or by any erection of any stove, 
"coakel kiln, fiirnace, or the. like, or the introduction of 
" any hazardous process, the deposit of any hazardous goods, 
" the making of any hazardous communication, or by any 
" other alteration of circumstances, and the particulars of the 
" same shall not be endorsed on the policy by the secretary, 
" or some other authorised agent of the company, and a 
" proportionate higher premium paid, if required, such 
" insurance shall be of no force." The description was 
correct when the policy was issued, but subsequently a 
steam-engine and bark-mill were erected, the former being 
supplied with steam jfrom the existing boiler and furnace. 
No notice was given to the office. A fire then occurred 
which was purely accidental sind in no way attributable to 
the steam-engine or bark-mill, and upon an action being 
brought, the jury found by consent, " that the risk of fire 
" was not increased by the erection or use of the said steam- 
" engine or bark-mill," and thereupon a verdict was returned 
for the plaintiffs. On argument upon a rule to show cause 
why the verdict should not be set aside and a nonsuit 
entered, on the ground that by the alteration which had 
been made in the premises since the policy was effected, 
without notice to the office, the policy was vacated. The 
majority of the court (Bramwell, B., dissenting) pronounced 
judgment that the rule should be made absolute and a non- 
suit entered, but, on appeal in the Exchequer chamber, this 
decision was reversed. "We are all of opinion," said 
Cockbum, C. J., " that the order of the court below must 
" be reversed, and the rule to enter a nonsuit discharged. 
" We consider it unnecessary to say what would be the rule 
" of law as to the effect of a description in a policy of 
" insurance which did not contain such a condition as the 
"present. Its effect is to restrict the alteration to cases 
" where the risk is increased ; and all that the insured is 
" called upon to do, is, that if there is any increase of risk 
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Alterations. *' hj alteration or otherwise, he is to give notice of the same ; 
" but it was found here that the risk was not increased, and 
" therefore it was not necessary for the insured to give any 
" notice." 

The following case is important, as showing the view 
taken by the court of alterations under not unusual 
conditions, which were considered very material by the 
office (a). The plaintiffs were varnish and colour makers. 
The alteration complained of was the removal of two 
boilers for boiling oil from the open yard into a warehouse 
/ described in the policy as the oil store room in which 

the fire broke out, and the heating or boiling therein 
of varnish at the time of the fire. Losses occurred 
in the open yard and in the warehouse, which were 
separately claimed for. The material conditions were as 
follows : — " Thirdly, That the policy shall be void unless 
^^ the nature and material structure of the buildings and 
^* property insured are fiilly and accurately described, and 
^* the trades carried on therein correctly shewn, and unless 
" it is stated whether any hazardous goods are deposited, 
" and whether there is any stove or apparatus for producing 
" heat other than common fireplaces. Fourthly, If any 
*^ alteration or addition be made in or to any building 
" insured, or in which any insured property is contained, 
" by which the risk of fire may be increased, or if such 
" risk is increased either by any means adverted to in 
" the third condition, or in any other manner, or if any 
" property insured be removed into any other premises, 
" such alteration, or addition, or increase of risk, or re- 
" moval must be immediately notified to the company in 
" order to its being allowed on the policy, otherwise the 
" policy will be void." The judge left it to the jury to say 
" whether the alterations and additions increased the risk 
" of fire to the goods " in the oil store room. The jury 
found " that the removal of the boilers did not increase the 
" risk ; that the removal without the use would have had 

(a) BamtCi, Jermy, 3 Exch. R. 535. 
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'' DO such effect, but that the plaintiffs were not justified in 

'' heating varnish in the copper without the consent of the 

"company." The Court granted a new trial on the 

ground of misdirection, namely, that the question left to the 

jury ought to have been, " whether the use of the boilers in ^- 

" the ordinary way, not for boiling varnish, but simply as 

" boilers for ordinary purposes, would have increased the 

" risk ; " remarking " mere alterations in the case of the re- < 

« moving of a firegrate or furnace never increase the risk, it ^ 

^^ is only the use and the ordinary use of a fireplace so put up 

^' that increases it ; as for instance, a man might put up a 

^^ fireplace in the centre of his drawing room, and the mere 

" alteration would not increase the risk, but the use and 

" employment would, and this seems to have escaped the 

^' attention of the judge and jury," and considering, on the 

authority of Shaw v. Boberts and JPim v. Beid (a), that the 

mere casual use for a hazardous purpose would not avoid 

the policy, but something of a permanent character, of 

which notice might be given, was intended. As regards / 

the stock in the warehouse, there was a special warranty \ y 

that no manufacturing process was carried on therein, and a 

plea that this warranty had not been waived was considered 

a good plea to that part of the loss. 

When the alteration or addition is expressly prohibited The effect of 
by an appropnate condition, even a casual inmngement condition. 
wiU not be permitted, and no question will arise whether 
it is material or not. 

In Glen v. Letvis (J) the question was, whether the 
introduction of a steam engine avoided the policy which 
was subject to the two following material conditions. 

(1.) And if in the buildings insured there shall be used 
any steam-engine, stove, kiln, furnace, oven, or if any other 
description of fire heat other than common fireplaces in 
private houses be carried on, the same must be noticed and 
allowed in the policy, " and in case of any circumstance 
" happening after the insurance has been effected, whereby 

(a) Supra. {b) 1 Com. L, E. 187 (Exch. 185^), 
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Alterations. " the risk shall be in any way increased, the insured is 
" required to give notice thereof in writing to the company, 
" and the same must, previous to a loss occurring, be 
" allowed by indorsement on the policy, otherwise the 
" policy is void and all title to any benefit for the insurance 
" becomes forfeited." (2.) By the fourth condition. *^ In 
" case of any alteration being made in a building insured, or 
" of any steam-engine, stove, kiln, furnace, oven, or any 
' " other description of fire heat being introduced, or of any 
" trade, process, or operation being carried on, or goods 
" deposited therein, not comprised in the original insurance 
" or allowed by indorsement thereon, notice thereof must. 
" be given, and every such alteration must be allowed by 
" indorsement on the policy, and any further premium which 
" the alteration may occasion must be paid ; and unless 
" such notice be duly given, such premium paid, and such 
" endorsement made, no benefit will arise to the assured in 
^* case of loss." 

The plaintiff, a cabinet maker at Hull, was desirous of 

trying whether a small steam-engine which he had seen in 

a broker's shop would be useful in his trade. It was 

thereupon introduced, and tried two or three times between 

the 26th of April and 3rd of May. It was then found 

unsuited to the trade, but on the last-mentioned day the fire 

occurred, Parke, B,, in delivering the judgment of the 

^ Court, considered that the case turned entirely on the two 

/ conditions, and that the latter was most applicable ; that 

this clause implied that the simple introduction of a steam- 

/ ^ngine without fire heat would not affect the policy, but 

\J that if used with fire heat it would do so. " As nothing," 

he observed, " is said about the intention of the parties as 
'* to the particular use, and as, if it were used, the danger 
" would be precisely the same whatever were the object 
" with which it were used; it seems to us that it makes no 
" difference, whether it was used merely on trial or as an 
" improved means of carrying on the plaintiff's business. 
" Nor do we think," he said, " that it makes any difference 
" whether the engine was used for a longer or shorter term. 
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" The terms of the conditions apply to the introduction of 

" a steam-engine at any time, without giving notice to the 

" company, so as to afford them the opportunity of 

" inquiring whether the introduction will increase the risk / 

'^ or not. In all cases where alterations are made, which it '" 

" is known will unquestionably increase the risk, the 

" company makes this stipulation in order that they may 

" consider whether they will continue their liabilities or 

^^ not, and if so, upon what terms." And, accordingly, 

judgment was entered for the defendants. 

A still further question arises, when the assured, having Alteration in 
effected an insurance upon stock-in-trade or machinery, 
undertakes, after the date of the policy, an additional or 
different trade or business, not a part of or incidental to the 
first. This is often specially provided for by a condition ; / 

when it is not so, two questions may arise — First, whether 
the alteration has caused any increase of risk ; Secondly, Whether the 
whether the new stock is covered by the insurance, covered by the 
Assuming that there has been no unauthorised increase v^^^y* 
of risk to avoid the policy, if a claim is made for a 
loss upon property forming part of the new or additional 
stock, the question must turn upon the wording of the 
policy, and whether, applying the ordinary rules of con- 
struction, it can be fairly inferred that it was within the 
terms of the contract. ,^ 

In an old case, where a coach-maker and cow-keeper ^ 

insured his stock-in-trade, household furniture, linen, 
wearing apparel, and plate, and a fire happening, con- 
sumed, amongst other things, a large quantity of drapery 
goods which he had shortly before purchased on specu- 
lation, it was considered clear that the word linen did not 
include linen-drapery, the rule noscitur a sodis being 
applied, and the preceding and succeeding words proving 
that *' household linen " or " apparel " must have been 
intended (a). This case, in principle, appears to be in point, 
and may, perhaps, be treated as a decision, that where a 

(a) Watchorn v. Langfordj 3 Camp. 422. 
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trader is described by his trade, and his stock-in-trade is 

insured in general terms, his policy will not cover stock of 

another description should he, after the date of his policy, 

choose to add another trade to his business. 

Whether a feet Lastly, it is the province of the jury to decide whether 

forAejuTf" * ^* ^ material or not, the question being one of fact, or, 

at least, of opinion, of which they are the judges. To 

Evidence of enable them to come to a correct decision, it is usual to 

adduce the evidence of skilled witnesses, such as architects, 

surveyors, and persons conversant with the business of fire 

insurance, or with the particular risk upon which the dispute 

^ . has arisen. Should the jury find a verdict against the 

weight of the evidence (and it is the duty of the judge 
to take care that they are not misled by anything which 
comes out in the evidence) (a), it will be open to the party 
aggrieved to apply to the Court for a new trial on this 
ground; but in such a case as, for example, when the 
dispute may be whether an alteration has materially in- 
creased the risk, it is the impression of the author that it 
will be very difficult for an insurance office to succeed in 
such an application. It is, moreover, proper to state that 
in marine cases the admissibility of the evidence of skilled 
witnesses, such as brokers and underwriters, on such points, 
is a question which has been much discussed, and upon 
which the authorities are divided (i). 

(a) Macintosh v. MarshaUy (b) Amould, 3 Edit. 505, 548- 

11 M. & W. 121 ; Westbury v. 1068; 1 Smith Lead. Gas. 286, 
Aberdeen^ 2 M. & W. 267. notes on Carter v. Bochm. 
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CHAPTER VI. 

THE PREMXUH, PATlfENT, AND RENEWAL OF — THE RETUBN OF THE 

PBEMIUMS WHEN ALLOWED. 

The protection afforded by a fire policy expires upon the The days of 
day mentioned for that purpose in the body of the instru- ^^°' 
ment, subject, nevertheless, when the insurance is renewable, 
to a further allowance of certain days of grace, usually fifteen, 
conceded by the office for the payment of the renewal 
premium, and during which the assured are held secure, 
notwithstanding the occurrence of a fire before the payment 
is actually made. 

In some policies there is a condition to this effect 
inserted, the proper form of which appears to be, that the 
policy shall not become void, notwithstanding the occurrence 
of a loss by fire within the 15 days, provided that the 
premium be paid before the expiration of the 15th day. It 
appears, however, more usual to insert no such condition, 
but the right of the assured to this indulgence is left to 
depend upon a provision in the deed of settlement, or to 
the terms of insurance proposed by the office in its prospectus 
or advertisement, or to the notice of the renewal falling due, 
which invariably contains a statement on this point. 

In the event of a fire within the 15 days, the assured 
should not lose an hour in tendering his premium, for the 
office would not be bound to set it off against his claim. 

Although the above statements may be accepted as 
generally true, the right of the assured in any particular 
case will depend upon the exact terms of his policy and the 
conditions of insurance of his office, for here, as in 
all other cases depending upon written instruments, no 
general rule can be laid down as invariably and absolutely 
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true apart from the provisions of the instrument itself. The 
consideration of " the 15 days " or " days of grace," as they 
are termed in insurance parlance, is one which has from 
time to time excited considerable interest, as will be seen by 
the following statement as to the important cases decided 
on it. 

In TarhUm v, Stainforth (a), the policy was subject to 
certain articles, one of which was as follows: — That the 
insured " shall pay the premium to the next quarter-day, 
" and shall, so long as the managers agree to accept the 
" same, make all fature payments annually, within 15 days 
" after the day limited by their respective policies, upon 
" forfeiture of the benefit thereof, and no insurance is to 
" take place until the premium be actually paid by the 
" insured." A loss by fire happened within 15 days after 
the expiration of the time for which the policy was effected j 
the premium for renewal had not then been paid, but was 
tendered within the 15 days. The Court held that the 
policy was void, for that two things were necessary to keep 
it in force — the payment of the premium, and the acceptance 
of it by the managers. Immediately after this decision, 
many of the offices published advertisements to allay the 
natural alarm felt by the public; one of these advertise- 
ments, by the same fire office, was in the following terms, 
and was never retracted : — " The managers of this office do 
" hereby inform the public that all persons insured by this 
" office by policies taken out for one year, or for a longer 
" term, are, and have always been, considered by the 
" managers as insured for fifteen days beyond the time of 
" the expiration of their policies ; but that allowance of 15 
" days does not extend to policies for shorter periods, which 
" cease at six o'clock in the evening of the day of the ex- 
" piration of the time mentioned in the notices." The 
policies contained a reference to the printed proposals, one 
of which was as follows : — " On bespeaking policies, all 
" persons are to make a deposit for the policy stamps and 

(a) 6 T. R. 695. 
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" duty, and shall pay the premium to the next quarter- 

** day, and from thence for one year more at least, and 

^^ shall, as long as the managers agree to accept the 

'^ same, make all future payments annually at the office 

" within 15 days after the day limited by their respec- 

" tive policies, upon forfeiture of the benefit thereof;" 

and no insurance was to take place until the premium was 

actually paid by the insured. Subsequently upon an action 

upon a policy where the fire had occurred within the 15 / 

days (a). Lord Ellenborough held that the effect of the y 

advertisement and condition together was to give the parties 

an option during 15 days to continue the contract or 

not, with this advant^e on the part of the assured, that 

if a fire happened during the 15 days, though he had not 

paid his premium, the office should not after such loss 

determine the contract ; but that this did not deprive the 

company of the power of so doing at the end of the 

term by making their option within a reasonable time 

before the end of the period for which the insurance was 

effected. That when the premium was received, the effect | / 

of it was to give the assured an insurance for another 

year, to be computed from the expiration of the preceding 

year, and not of the 15 days ; and this construction has 

since been quoted and approved in subsequent cases {b). 

In the last of these there was no qualifying advertisement, but 

the policy, which was an assurance against accident^ secured 

the payment of the sum assured within the current year, or 

subsequent thereto during the continuance of the policy, 

provided the insured paid the annual premium within 21 

days after the date in every succeeding year, so long as the 

acting directors for the time being of the said company should 

accept the same, but subject to the conditions indorsed. 

Of these conditions there were three material to the 

contention; the first providing, that on payment of the 

(a) /Saivm V. Jam«jf,6Bast.671. N. S. 257 ; 3 Jur. N. S. 1079 ; 

(6) Doe V. Shermtiy 3 Camp. Pritchard v. The Merchants^ and 

134 ; Sim^pson v. The Accidental Tradesmen's Life Insurance Com- 

Death Insurance Compamy^ 2 G. B. pany, 4 Jur. N. S. 307. 
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premium within the 21 days, the policy should not be 
void, notwithstanding the happening before the expiration 
of the 21 days of the event insured against ; the second 
providing, that on non-payment within the 21 days, the 
policy should be forfeited; and the third, that in every 
case when a new premium should become payable, the 
directors should be at liberty to terminate the risk by 
refusing to accept it. The assured died of an accident 
within the 21 days. His executors and the office corre- 
sponded on the footing of the policy having become a 
claim, neither at first knowing that the premium had not 
been paid to the agent. The office became aware of this 
before the expiration of the 21 days, but did not com- 
municate the fact, and on the 22nd held a special board, 
and repudiated their liability. On the authority of the 
above-cited cases the Court held the policy to have been 
avoided by the non-payment of the premium, and that 
there were no equitable grounds for a contrary decision 
arising from the course pursued by the office in faiUng to 
communicate the non-payment of the premium. The Court 
considered that the provision entitling the assured to pay 
the premium did not give the same right to his executors, 
and that neither the executors nor the assured, if alive, had 
the absolute right to keep the policy in force by payment 
or tender of the premium within the 21 days, the con- 
dition giving the directors the right of keeping alive or 
renewing the policy or refusing to do so at their pleasure. 
When this decision became known the Daily Press took up 
the subject, and much alarm was expressed by the public, 
and the same course was pursued by the offices as on the 
former occasion, most of the companies, both fire and life, 
advertising, that they held their insured secure during the 
days of grace allowed by their policies. But, nevertheless, 
if a fire occurs during the 15 days, the assured should in- 
stantly tender the premium to the office, as unless its terms 
went expressly to this extent, it might not after their 
expiration be boxmd to accept it. 
Mode of pay- The payment of the premium is absolutely necessary to 
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give validity to the policy ; and the fact that the office has ment and 
debited its agent with the premium will not operate to *8re®^^" *• 
assist the assured unless he pays it to the agent, or the 
agent expressly agrees to advance the money for him and 
enters the premium in his books as paid (a) ; but the office 
may agree with the assured to give him credit for the 
premium, and hand him over the receipt without his 
paying the money, when such a credit would be equivalent 
to a payment (J). 

It will be observed that the right of renewal is invariably Days of grace 
made subject to the consent of the office. If the office Xroffice"^^ 
refuses to renew, and gives notice to the assured to this refuses to 
eflFect, the policy expires without the allowance of the days ^^* 
of grace. The same rule holds good if the office gives 
notice that it will not continue the insurance without the 
payment of an increased premium, and the insured replies Or assured 
that he will not pay it. In such a case, in the event of a ^^^*r^d^ 
fire within the 15 days, he will not be allowed to change premium 
his mind and tender the premium, in order to fix the ^^^^^ ' 
liability on the office, and this was the point decided in 
Salvin v. James (c). 

The days of grace will be found not to be usually Short-period 
conceded to short-period policies. policies. 

It is the practice of all offices to send to their assured The renewal 
notices of the renewal premium falling due, but although it 
is customary to send them, there is no obligation on the 
part of the office to do so, and the notice invariably contains 
a statement to that effect. 

There is a provision in an early Act still in force, which The effect of 
would appear very material to this subject, and seems to G«)!iii. 
give the reason for the adoption of the particular number respecting the 
of the days of grace, which is always 15 among fire Reason of that 
offices, although varying in life insurance. It prescribes, ^^™ted^"^ 
" that the person entitled to the benefit of any such policy 

(a) Aeey v. Femiey 7 M. & W. El. 183; Sheridan v.' The Phoenix 

ISi. Asmrance Company, 5 Jur. N. S. 

{b) Prince of Wales Assurance 192. 

Company v. Harding, 1 El. Bl. & {r) Supra, 

G 2 
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^^ at the end of the year for which the same is granted, or 
^' within 15 days, and so at the end of every subsequent 
^' year, is to pay to the insurer one year's daty; the insurer 
^^ to give a receipt for the same, and in default of payment 
^^ within the time aforesaid^ and before any lass shaU be 
^^ sustained^ the policy to be void (a). 

It does not appear that this section was quoted in any 
decided case, but it may be noted that it makes the policy 
absolutely void upon the default in payment, and might be 
very material either in a case of diluted liability, or in a 
case of ejectment or specific performance turning upon the 
due performance of a covenant. 

It is, however, the usual practice of the offices to accept 
the premiums at any time during the cmrent quarter, and, 
it is apprehended, that the payment revives the contract (b). 
It might be a question, whether in strictness a new policy 
ought not to be executed upon a fresh stamp (c), but in 
practice this is never attended to, and since the reduction of 
the policy stamp to one penny the point is unimportant, 
except for the purposes above referred to. 

If the premium is not paid within the 15 days and a 
fire occurs, the acceptance of the premium by the office in 
ignorance of the disaster will not revive the policy. If the 
assured were aware of the loss, and did not disclose it, tbe 
conceahnent would be a fraud, and upon the general 
principles of insurance there would be no contract. If 
neither party were aware of the fire, unless there was an 
express agreement that the insurance should date back by 
the insertion of some words equivalent to ^* lost or not lost " 
in a marine policy, it would be open to the office to contend, 
that the acceptance of the premium, being for the renewal of 
the insurance, assumed that the subject of the insurance 
continued to exist {d). 

When the policy has been void ab initio^ or in any case 



(a) 22 Geo. III. c. 48, s. 12. 

{h) Acey v. Femie^ 7 M. & W. 
151; Wing y, Harvey, 5 De G. M. 
&G. 265; Armstrong Y.Turquand, 
9 Ir. C. L. R. 32 ; Supple v. Cann, 
9 Ir. C. L. B. 1. 



(c) Doe Y. Sherwin, 3 Gamp. 
134. 

(d) Pritchard v. TJie Mer- 
ehants* Life Assurance Company , 
3 C. B. N. a 622; Coutourier v. 
Hastief 5 H. L. G. 673. 
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^' where a premium has been paid, but the risk has not 
" been run, whether this has been owing to the fault, 
" pleasure or will of the assured, or to any other cause, 
^* the premium shall be returned by the insurers ; " but 
if the risk has once commenced there shall be no ap- 
portionment or return of the premium afterwards (a). 
Again, when equity relieves by ordering an instrument 
to be cancelled, the general rule is, that the party in whose 
favour the decree is made shall do equity by returning the 
consideration, although this rule would not overrule an 
express stipulation for the forfeiture of the premiums in 
the particular case (b). 

Actual firaud on the part of the assured, or his agent, 
will disentitle him to ask for the return of the premium, 
although no risk has been run (c), and the same would 
follow when the insurance was illegal, when a Court, either 
of law or equity, would refuse to entertain the suit (d). 

When the interest in the property insured ceases before No propor- 
the expiration of the term mentioned, where the insurance ^hen the ^^ 
is for a year or any shorter period, the insured is not interest ceasea, 
entitled to any return of a proportionate part of the premium be a transfer. 
or duty ; but in some policies a condition expressly pro- 
vides for the transfer of the insurance to other property. 
The following is an example of such a condition : — 

" An insurance on any dwelling-house or other buildings 
" may be transferred to cover other houses or buildings, 
" and persons removing their goods may retain the benefit 
" of their insurances, if the nature of the risk be not 
" altered, upon giving notice of such transfer to the com- 
" pany, and the same being expressly sanctioned and 
" allowed by indorsement on the policy." 

All policies which the author has seen provide for the 
transfer upon the removal of property, so as to secure it in 






(a) Tyrie v. Fletcher, Cowp. 
666; Stevenson y. Snow, 3 Burr. 
237; Fowler v. Ths Scottish 
Equitable, 4 Jar. N. S. 1169 ; An- 
derson v. ThamtofL& Exch. 425. 

(6) Barker v. Walters, 8 Bea. 



96; Anderson v. Fitzgerald, H. 
L.C. 

(e) The Prince of Wales Insur- 
ance Company y. Palmer, 25 Beav. 
605. 

(d) Loury v. Bourdien, Doug. 
468. 
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its new locality; but this condition goes further, and 

provides for the transfer of the insurance to other property. 

It is, however, the impression of the author that it is the 

practice of all fire offices to transfer the insurance from 

property to property, although their conditions may not 

expressly provide for so doing, provided the risk of the 

new property be not esteemed greater than that of the old. 

The only question which would arise, in the absence of the 

condition, would be, whether it was not a new contract 

requiring the payment of a new stamp duty. 

Return of When the term is for more years than one, there is an 

Se^dBty"on cxprcss provision in the Stamp Act (a), enabling the com- 

policies for missioners to return so much of the duty as shall appear 

term, rf ye». ^^ ^^^^ ^^^ ^^ ^^^ ^^^ Unexpired term. 

The rates of The rates of premium for fire insurance are determined 

chaj^eST ^y ^^^ insurers from the result of their past experience 

upon similar risks. It is believed that no very accurate or 
scientific mode of calculation is attempted, but a comparison 
of the premiums received with the losses paid during a 
series of years is sufficient to enable the insurers to ap- 
proximate to the value of the risks proposed to them. If 
the great body of tire offices united their experience, and a 
sufficiently scientific mode of treatment were adopted, it is 
not unreasonable to suppose that the true value of risks of 
this nature might be ascertained with as great exactitude 
as the decrements of human life can be calculated by an 
actuary. The great competition and natural rivalry how- 
ever which exists among them, and the fact that the object for 
which they are established is individual profit, and not 
scientific investigation, prevents any complete combination 
of their experience; and the public is not, perhaps, the 
loser, for while every company, acting on its own ex- 
perience, endeavours to conduct its business to a profit, the 
effect of competition will always be to reduce that profit to 
a minimum, and make it dependent upon good management 
for its existence at all. There are, however, general rules 
which guide the managers of the companies, and it is 

(a) 22 Geo. IIL c 48, 8. 19. 
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believed that there is not much difFerence in the scales of 
rates adopted by the different offices. Nearly all of them 
publish in their proposals lists of risks which they term 
ordinary, hazardous, extra hazardous, and special, or 
which they accumulate in classes as insurable at Is. 6e?., 
28. 6d.y or 4^. 6d, per cent., or at special rates, but such 
lists give a very imperfect idea of the actual practice, 
in which the rates vary from Is. 6d. to £5. 58. per cent., 
and even more. These lists are somewhat delusive when 
made the foundation of an argument as to the right appre- 
ciation of a risk when hazardous alterations have been 
made, or material circumstances have not been disclosed, 
and for this reason might, perhaps, be advantageously 
omitted in future; they convey no real impression of the 
scale of charges, and differ from the actual rate book of a 
modem office as much as a broker's list of 50 years ago 
differs from the interminable columns of the prices of stocks 
and shares of the present day. As to a great variety of 
rates, it is however noteworthy, that they are as familiar 



The following is an example of such a classification of risks : — 
First Glass, Is. 6d. per Cent, per Annum, with certain exceptions. 

Buildings of brick or stone, covered with slate, tile, or metal, and 
their contents, in which neither hazardous trades or processes are carried 
on, nor hazardous goods deposited. 

Second Class, 2s, 6d. per Cent, per Annum, with certain exceptions. 

Buildings covered with slate, tile, or metal, and built of timber, or 
brick and timber, and their contents; in which neither hazardous trades 
or processes are carried on, nor hazardous goods deposited. 

Buildings covered with slate, tile, or metal, and built of brick or 
stone, and their contents ; in which hazardous trades or processes are 
carried on, or hazardous goods dej^osited; buildings thatched, having no 
chimney, nor adjoining to a building having a chimney; and their 
contents. 

Ships in port, harbour^ or dock, and the cargoes of such ships; barges 
and vessels of all descriptions (except steam vessels) on rivers, or canSs, 
and the goods on board such vessels, stage waggons, and their contents. 

This class comprises the stock and goods of cork cutters, bread bakers^ 
bookbinders, and printers (having no stoves), apothecaries, druggists, 
chemists (having no laboratories), pawnbrokers, hotpressers, innholderSy 
stablekeepers, curriers (having no pipe stoves), coopers, carpenters^ 
oilmen (not being colourmen), pipemakers, tallow chandlers (not being 
melters}, the stock in timber yards, ajso brimstone, hemp, nax, pitch, 
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to the insured as to the insurers. The considerations which 
The tariff we have discussed, while they have prevented any general 
^ combination of experience, having given birth to what is 

termed the tariff system. Under it the fire offices unite to 
fix and publish minimum rates for certain descriptions of 
risks of the more hazardous kind, agreeing among them- 
selves in no case to issue policies on lower terms. These 
tariff have generally, if not always, been the result of a 
continued adverse experience in some particular district 
trade or business, and have not unfrequently taken the 
form of a compromise between the offices and the traders — 
sometimes by an amicable agreement, sometimes after a 
protracted contest, in which the latter have repeatedly gone 
the length of starting fire offices of their own to reduce a 
hostile tariff by the compulsion of a sharp competition. In 
this manner many of the existing offices have had their 
origin, with the character of which they continue more or 
less impressed; but it has been observed, that when a 
company thus commenced has thoroughly established itself, 



tar, turpentine, rosin, oil^ saltpetre, spirits, tallow, and other articles of 
similar risk, when kept in small quantities by general shopkeepers, in 
buildings not hazardous as described in the first class. 

Third Glass^ 4«. 6J. per Cent, per Annum^ with certain exceptions. 

Buildings of timber, or brick and timber, in which hazardous goods 
are deposited, or hazardous trades or processes carried on, and their 
contents; buildings thatched and having chimneys, or adjoining to 
buildings having chimneys, and their contents. 

This class comprises the stock and goods of wax-chandlers, sail and 
rope makers ; also china, glass, pottery, and articles of a similar nature, 
deposited in buildings not hazardous, as described in the first class. 

Fourth GlasSj special Bates, 

Buildings in which manufactures, trades, or processes attended with 
peculiar danger, are carried on, and their contents. In this class are 
comprised (amongst others) printers and bookbinders (having stoves), 
tallow melters, brewers, barge and boat builders, coachmakers, cabinet 
and chair makers, sea biscuit bakers, cork burners, colourmen, soap 
makers, machine makers, musical instrument makers, maltsters, lamp- 
black makers, japanners, floor cloth painters, chemists (having la- 
boratories), cotton works, distilleries, turpentine and varnish works, 
mills of ever^ description, theatres, tobacco and snuff manufactories, 
and all buildings containing cockels or stoves. 
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and, to a certain extent, effected the object for which it waa 
started, it soon ceases its opposition, and falls with great 
alacrity into the tariff system itself. And this is not an 
unreasonable conclusion on either side, for the object of a 
tariff is not only to obtain a more ample premium, but to 
induce an improvement in the risks of which, it treats, by 
carefully discriminating the causes of danger, and reducing 
the maximum rates where they do not exist, or as they are 
got rid of. In this way a classification of goods, an isolation 
of dangerous processes, and an improvement in the con- 
struction of buildings, have been often obtained to such an 
extent as to change a losing trade into a profitable one, 
without in the end causing any continued increase in the 
rates of premium charged. As the natural supplement to 
this system, the offices in many districts associate them- 
selves for the purpose of having the principal risks surveyed 
and fixing the rates upon them. In such cases it is obvious 
that the legal effect of such an arrangement must be, while 
the circumstances remain the same, to preclude the insurers 
firom objecting that the nature of the risk has not been 
sufficiently disclosed, or that material circumstances have 
been concealed, and the onus of proof in case of dispute 
would appear to be shifted. 
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When a loss occurs, the insurer is bound to give immediate 
notice to the office, and to prove the amount of the damage 
in such a manner as the conditions of the policy may 
require. If the policy makes it a condition precedent to 
the right to recover, that the particulars of the loss shall be 
delivered within a certain time, it is essential that this 
should be done or the benefit of the insurance may be lost (a). 
The condition may even make some formal act necessary, 
for the performance of which the assured may have no 
compulsory power. Thus, when the Phoenix Fire Office, 
in an old form of policy, long since fallen into disuse, 
required that the assured should obtain a certificate under 
the hands of the minister and churchwardens, as well as of 
some respectable householders of the parish not concerned 
in the loss, stating that they were acquainted with the 
character and circumstances of the assured, and that they 
knew or believed that he, by misfortune and without any 
fraud or evil practice had sustained the loss or damage 
mentioned in it; it was held that without such certificate 
no action could be maintained (J). In that case the 
additional words " but till such certificate of such insured 
" loss shall be made and produced, the loss money shall not 
" be payable," were not contained in the conditions. In a 
previous case where they were so, the courts considered it 
clear that no action would be supported without the certifi- 



(a) Roper v. Lendon, 6 Jur. (b) Worsley v. Wood, 6 T. R. 

N. a491; Mason y. Harvey, 710; 2 H.B. 674. 
8 Ezeh. R. 819. 



excessive 
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cate, although the minister alone had objected to sign it, 
on the ground that he was resident at a distance and had 
not sufficient knowledge of the circumstances of the plaintiff 
to warrant him in giving it (a). 

The proof of the amount of the loss means not only the Legal evidence 
delivery of a statement or particulars of the claim, but the l^^^l^ t^e 
exhibition of such legal evidence to support it as the claim. 
circumstances of the case will admit of (J). When the 
conditions stipulate for such evidence as shall be satisfactory | ^ 
to the directors of the company, this does not mean such 
evidence as caprice may require, but satisfactory means 
sufficient or such as would satisfy reasonable men (c); in 
almost all conditions the exhibition of the books of account 
of trading firms is required. 

The policy, moreover, invariably has a condition Fraudulent 
annexed, that any attempt at fraud in making a claim shall ^J^' 
render it void, and nullify the right of the assured to 
recover upon it, A mere claim for a larger sum than the 
jury shall think fit to award, if short of fraud, will not in 
general affect the right to receive the value of the actual 
damage, but an unfair claim may be evidence of fraud, and, 
in fact, amoxmt to an attempt to cheat the insurers (rf). Of 
this the jury will be the judges, and are bound to decide 
according to the evidence adduced. On the one hand it 
would go far to destroy the value of fire insurance, if a mere 
want of proof invalidated a claim conscientiously made, 
although with a very keen apprehension of the interest of 
the claimaint ; while on the other it is impossible to con- 
ceive a greater temptation to dishonesty and vice, and to 
the wilftd destruction of the insurer's property, than to 
allow a man to run his chance of making a wilftilly ex- 
aggerated claim, and afterwards, when he is detected, to 
permit him to say, " you must pay the sum which I now 
prove" (e). 

In OouUUme v. the Royal Insurance Company {/) a claim for 

(a) (Hdman t. Bewick, 2 H. B. 577. lustrated and explained in two very 

(6) Gaidshne v. 7^ Roj/al Insurance recent cases at Nisi Prius^ before Mr. 

Ompamy, 1 F. & F. 276. Justice Willes, not at present reported. 

(c) Strong v. Harvey, 3 Bing. 304 ; Britton v. ITie Royal Insurance Com- 
Braunston v. 77^ Accidental DecUh As- pany and Loseby v. Pnoe, see Post 
surance Compamy, 2 Best & Smith, 523. Magazine, 1 Sept 1866 ; Insurance 

(d) Haigh y.Dela Cour, 3 Camp. 319. Record, 24 Aug. 1 866. 
(5) This podtioQ was powerfully il- (/) 1 F. & F. 229. 
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£660, of which, £260 was for private furniture, linen, &c., and the 
residue for a furniture-broker's stock, was defended, on the ground 
that the claim was excessive in amount and unjust, and that the 
plaintiff had, with the intent to cheat the company, made a false 
declaration, whereby he, by force of the condition in the policy, had 
forfeited all right to recover; and further, that he had feloniously 
caused the fire. The action was tried in 1858, and it was proved 
by the schedule in insolvency of the plaintiff in 1854 that the private 
furniture was of the value of £50 only, but it was said that certain 
linen and china had been then intentionally omitted, which, although 
fraudulent towards the creditors, would not affect the insurable 
interest on the property. There was contradictory evidence as to 
the value, but it appeared that the furniture had not been added to 
since 1854. The judge directed the jury to find for the defendants, 
'* if the claim was wilfully false in any substantial respect " (and 
which they accordingly did), but if they thought that there had been 
no fraud, for the plaintiff, to the amount of his loss only. 

In Levy v. Baillie (a) the conditions of the policy provided that 
'' the claimant should deliver in as full an account of his loss or 
'' damage as the nature of the case would admit of, and make proof 
'' of the same by his affidavit or affirmation,'' and continued, ** and 
*' if there shall appear fraud in the claim made or false swearing or 
" affirming in support thereof, the claimant shall forfeit all benefit 
*' under such policy." The plaintiff, who was an upholsterer, in the 
New Out, claimed £1,085, viz., £85 for goods injured in course of 
removal, and £1,000 for goods stolen in the crowd. These latter 
were alleged to consist of four-post bedsteads, mahogany tables of 
various sizes, couches, chairs, stools, chimney-glasses, pier-glasses, 
carpets, and the like. In this case a rule obtained was made absolute 
for a new trial on the ground that the claim was a fraudulent over- 
charge by the plaintiff. 

Some companies also require a statutory declaration in 
support of the correctness of the claim. If such a declara- 
tion is " fake or untrue in any material particular," the statute 
provides that "the person wilfully making such false decla- 
" ration shall be deemed guilty of a misdemeanour " (J). 
In the policies of others the condition requires proof by 
the oath or affirmation on affidavit of the assured. This 
is the old form, and since the statute of William the 
Fourth, for the substitution of declarations for voluntary and 



(a) 7 Bing. 349. 



(b) 6 & 6 Wm. IV. c 62, s. 18. 
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eztra-jndicial oaths and affidavits is incorrect^ and should 
be discontinued; and the more so, in that it seems that no 
indictment for peijuiy could be sustained upon such an 
affidavit before the statute. 

Except upon a valued policy, which we have seen to be The actual 
80 rare as to be practically unknown in Enfflish fire in- 7*^"? ®^,*^® 

/ ^ •' , , o loss 18 alone 

sorances, the claim is for an indemnity, and hence the recoverable, 
amount to be recovered must be estimated according to the 
condition or state in which the property shall be at the time 
of, or immediately before, the fire. This is the general rule 
of law arising from the terms of the obligation, but it is not 
unfrequently expressed in the conditions, by requiring the 
assured to exhibit particulars and accounts ^^of the loss 
" sustained, estimated with reference to the state in which 
*^ the property destroyed or damaged was immediately 
" before the fire happened," or even expressly declaring 
that the payment in lieu of reinstatement, for which the 
right is reserved, " shall be made, in the case of goods or 
" merchandise, according to the prices which such articles 
^' shall bear in the market on the day of the fire, so far as 
^^ the sum insured shall extend ; and, in the case of old 
^* machinery or old household goods, that the office shall be 
" only bound to pay such sum as shall be equivalent to the 
" actual value on the day of the fire, without any regard to 
** what such property may have cost when new." It not 
rarely happens that the offices give the value of new goods 
for old ones, but it may be assumed that this is not often 
done, except in the case of small fires, when the liability is 
trifling, and great liberality is esteemed a beneficial adver- 
tisement. The justice of the case, as well as the interest of 
the offices as traders, demands the pajrment of a fair and 
Ubetal indenmity; but, if the insurance companies over- 
stepped this limit, and offered a premium for fires, they 
would cease to be a public benefit and would become a 
public nuisance. 

Even as regards buildings, although it might cost the BoildingB. 
whole, or more than the insurance money, to rebuild a 
tenem^it of the same dimensions and description as before; 
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yet, if it was veiy old and dilapidated at the time of the 
fire, the true measure of damages would be the value of the 
buildings destroyed, not the cost of putting up new ones. • 
In a case between landlord and tenant, where the tenant 
was bound to make some agreed repairs, and then to 
maintain the buildings in as good a state as when repaired 
by him, the jury found that it would cost £1,635 to rebuild, 
but that £600 ought to be deducted if the defendant was 
bound to make good the plaintiff's loss only, since the 
restoration would give them new buildings for old, and a 
rule was accordingly made absolute to reduce the damages 
by £600 (a); and this is conformable to the rule in marine 
insurances, of deducting one-third of the expense of repairs, 
unless the ship be new, on the ground that the substitution 
of new for old materials is a benefit to the shipowner (5). 
Reiiutatement. The conditions of the policy invariably give the 

insurers the right of reinstatement in lieu of paying the 
amount of the loss to the insured. The following is an 
example of such a condition : — " Persons insured by this 
" company and who may suffer loss, will receive their 
" indemnity without deduction or discount ; but in every 
" case of loss the company will reserve to itself the right of 
" reinstatement in preference to the pajrment of claims, if it 
" shall judge the former course to be most expedient." It 
will be observed, that this condition is general, applying to 
property of every description, and in some cases goods and 
merchandise are expressly mentioned, but it may be assumed 
that in practice the question of reinstating is only raised in 
settlements of losses upon buildings or machinery. Under 
this condition, however, the insurers will do well to count 
the cost before electing to reinstate. When after such an 
election and while the defendants were proceeding to 
reinstate, the premises became dangerous and were caused 
to be removed by the Commissioners of Sewers, under the 
provisions of the Building Act Upon an action for not 

(a) Yates ▼. DunsteVy 11 Exch. (b) Da Costa v. Neumhamy 
15. 2 T. R. 407 ; Amould, Marine 

Insurance, p. 842, £d. 1866. 
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mnstafing, the defendants pleaded the removal of the 
loildings and that the dangerous condition was not caused 
ij the fire, and that by the removal the reinstatement had 
l)een rendered impossible; and that if the buildings had not 
l)een removed, the defendants would have restored them to 
the condition that they were in before the fibre. On demurrer 
the Court of Queen's Bench held the plea to be bad. Lord 
Campbell, C.J., considered, that after election the insurers 
were in the same situation as if the policy had been absolute 
to reinstate the premises in case of fire. That when an 
election is given by a contract, and the election is made, it 
is the same as if there had been no right of election, and 
the party making it is absolutely bound to do that which 
he has elected to do ; and it is no doubt true, as a rule, 
that a person, after making his election, cannot change his 
mind on finding his choice to be more onerous than he has 
expected. Erie, J., alone dissented, considering that the 
judgment would give the plaintiffs the right to have an 
entirely new house, and that it had been their fault, of 
which they had no right to avail themselves, that the walls 
had been allowed to get into a dangerous state (a). By 
electing to reinstate the insurers will thus become respon- 
sible for casualties as well as miscalculations on the part of 
themselves and their agents, and also for the misconduct 
and bad workmanship of the builder whom they may 
employ, and against whom, if he fails to falful his engage- 
ment, they may, by bad management, lose their remedy. 
Thus, a builder employed to reinstate, made use of the old 
walls, so far as they remained, and when the work was 
complete, with the exception of some painting, gave to one 
of the assured a small sum of money to complete it, and got 
him to sign a certificate that the work was complete, and 
received payment fi:om the company. The old walls not 
bearing the weight of the new work, " bulged," the assured 
sued the company for not duly reinstating the house, and 
recovered damages in an action which they defended without 

(a) Brown y. The Royal Insurance Company, 5 Jur. N. S. 1255, Q. B. 
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the builder's authority. The insurers then sued the builder 
on his contract, the breach alleged being an insufficient and 
improper reinstatement, and also for fraudulent representation 
and for costs. The judge told the jury that the defendant 
was only bound to put the building as nearly as possible in 
the same state as before the fire ; and they found that he 
had done so, and that it was not less secure than before. 
At the close of the case the insurers relied on the omission of 
the painting, but the jury found that the value was nominal, 
and that there was no fraud in obtaining the certificate. 
The verdict was then entered for the defendant, the judge 
telling the jury that in the absence of any express authority 
to defend the former action, the insurer could not recover 
costs ; and it was held that the direction was right, and that 
the insurers were not entitled to a verdict even for nominal 
damages (a). 

The insurers, however, may have no option, but may be 
bound to lay out the insurance money in rebuilding, under 
the 83rd section of the 14th Geo. lH., c. 78, re-enacted by 
*'* the Metropolitan Fire Brigade Act, 1865." The provi- 
sion is introduced by a special preamble, reciting its object, 
namely, " in order to deter and hinder ill-minded persons 
** firom wilfully setting their house or houses or other buildings 
** on fire, with a view of gaining for themselves the insurance 
'* money, whereby the lives and fortunes of many families 
" may be lost and endangered," and enacts that " it shall 
*' be lawful for the governors and directors of the several 
'* insurance offices, and they are thereby authorised and 
** required, upon the request of any person or persons 
** interested in or entitled to any house or houses or other 
'* buildings, which may thereafter be burnt down, de- 
** molished or damaged, or upon any grounds of suspicion 
'* that the owner or occupier or any other person who shall 
" have insured the same has been guilty of fraud or of 
" wilfully setting fire to the premises, to cause the insurance 
^^ money to be laid out and expended, so far as the same 



(a) Times Fire Assurance Company v. Hawkey 1 F. & F. 406. 
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iUff "will go, towards rebuilding, reinstating, or repairing such 
u " house or houses or other buildings,^ unless the party 
te " claiming the insurance money shall, within 60 days next 
k " after his, her, or their claim is adjusted, give a sufficient 
eii "security to them that the money shall be laid out as 
" aforesaid, or unless it shall be in that time settled and 
'* disposed of amongst all the contending parties to the 
" satisfaction of the insurers." In order to set this enact- 
ment in motion, as against the insurers, it is necessary that 
a distinct request should be made to them to expend the 
money under the Act ; a mere claim to the money itself, or 
even that it ought to be expended in the reinstatement, is 
not sufficient. Such request, it would seem, need not be in 
writing. The request must be that the insurance company 
may apply the money, which they have a right to see done 
by their own surveyor, for two reasons, namely — ^first, that 
they are the persons pointed out by the Act to see this 
done; and secondly, in order that neither more nor less than 
the proper amount may be laid out, whatever the value of 
the property may be. If the request is neglected, the 
remedy will be by mandamus to establish the right ; after 
which, application may be made to the Court of Chancery, 
if any difficulty arises, to enforce the charge so made good 
"by the Court of Queen's Bench (a). 

It was for some time supposed that this enactment, 
forming part of a Metropolitan Building Act, was confined 
in its operation to the limits of the Bills of Mortality, and 
this statement of its effect may be found in many books of 
practice, but it must now be considered as settled that such 
is not the case, but that it is a general provision. In the 
lastly cited case the Court assumed obiter that it was so, 
but in a still more recent case this was expressly decided 
by the Lord Chancellor sitting in Bankruptcy. His 
lordship, pointing out that almost all the previous sections 
contained the words " within the limits aforesaid," con- 



(a) Simpson v. The Scottish Union Insurance Company^ 9 Jur. 
N.S. 711; 1 Hem. ik M. 618. 

H 
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sidered that their omission in this section^ and the insertion 
of a special preamble pointing out a general and .not a local 
evil, proved that the enactment was to be co-extensive with 
the evil stated to be intended to be redressed (a). It may 
be noted, that trade fixtures are not within the words — 
houses and buildings, in this section (J). 

In the case of goods in the hands of the manufacturer, 
the cost of production is the measure of damage, in this, as 
in all cases, exclusive of profits. The reason that the cost 
price is here taken is obvious. It may be assumed that the 
goods would not be manufactured at a loss. But the author 
apprehends that, in a special case, if it could be proved that 
a manufacturer held an old and depreciated stock, the settle- 
ment must take place according to the more general rule of 
the actual value. The sum to be claimed will then, in the 
absence of special circumstances, be the value of the raw 
material, with the addition of the cost of conversion into the 
manufactured article, but without, it is said, any addition 
thereto for interest on capital employed either in plant or 
machinery. 

In the case of manufactured goods in the hands of a 
dealer, the insurer will always be entitled to evidence of ac- 
tual value. The invoices, showing the cost price, may in 
many cases be sufficient, and, in the case of retail dealers, 
where heavy stocks are not kept on hand, would generally be 
so. But where the stocks are of such a character as to be 
liable to depreciation by changes of fashion, or otherwise by 
lapse of time, the cost price may be no criterion of the damni- 
fication of the assured. Again, in the case of consignments 
from abroad, the invoice price may be no criterion, unless 
it is known what are the terms of sale and discounts 
allowed, since profits will not be paid for, and what may be 
the minimum selling prices indicated by the last instruc- 
tions of the consignors to the consignee. In all these cases 
much depends upon the custom of the particular trade, and, 



(a) Ex parte Goreley, 10 Jur. 
N. S. 1085 ; see, too, FUliter v. 



Phippard, 11 Q. B. 347, as to 
section 86 of the same Act. 
(b) lb. 
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if there is any difference of opinion or doubt in the mind 
of the parties acting for the insurer, it is the usual practice, 
and the only satisfactory one in large losses of this nature, 
to refer the adjustment to independent persons in the trade, 
one on either side, to determine the value, with a reference 
to some third party in case of difference. This is an easy 
and a cheap mode of arbitration, and cannot be objected to 
by either party. The valuers are not likely to deal hardly 
with the assured, since they cannot tell but that the next 
day they may not be claimants themselves, while the in- 
surers^ may safely trust their interests to the integrity of 
mercantile men of respectable standing, particularly where 
they have a partial right of selection, as in the case 
supposed. 

In the case of farming stock losses, the amount payable Farming stock, 
for the property consumed will be the market price of the 
day, less the cost of preparing and bringing the stock to 
market. It is, however, here very material to remark that 
it often happens that the farmer who insures his produce is . 
bound by restrictive covenants in his lease, or by the 
custom of the country, not to sell or convey away any 
straw, hay, or other like produce during his tenancy, and 
at its termination to leave such produce, with the manure 
upon the farm, to the incoming tenant, at a valuation or 
not, as the case may be. In such a case the market price 
of hay or straw would usually far exceed the spending or 
consuming value, and it is considered that the insurer, who 
is entitled to an indemnity only, is not entitled to more 
than the latter. This, Mr. Woodfall, in his Book on the 
Law of Landlord and Tenant, says is usually half the 
market price {a). 

In marine insurances, as is well known, where no Losses upon 
valuation is stated in the policy, the invoice price or prime merchandise, 
cost at the port of embarkation, with the addition of all 
charges, including the premium of insurance, but exclusive of 
freight, is the measure of damage ; and in a partial loss this 

(a) Woodfall, 569. 
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is ascertained by finding the proportion between the values 
of sound and damaged goods at the port of delivery, and 
taking the like proportion of the invoice price ; but no 
such rule exists in fire insurance. In the case of mer- 
chandise, the price current on the day of the fire will fix 
the amount of the liability of the insurers. The cost to the 
assured has nothing to do with the matter, and for this 
distinction there is very good reason. In marine insurance 
some general rule must be laid down ; and since it may be 
impossible to ascertain the day of the loss, as in the case 
when a ship sails from the port of embarkation, and is not 
again heard of, this rule appears the most convenient for 
all parties. But in fire insurance there is no reason why the 
assured should not receive the actual amount of his loss. 
K the goods have risen in value, the payment of the cost 
price would be no indemnity, while, if the insured were to 
receive the cost price of goods which had fallen in value, or 
which, having been on hand for an indefinite period, had 
become depreciated, the same objection would arise, and in 
the event of a fall in the produce market such a rule might 
be a serious temptation to arson. The only exception to 
this rule is in the case of merchandise sold but not delivered, 
and destroyed by fire during the days of the prompt As 
we have already seen by the ordinary sale conditions, it is 
provided that the goods shall be at the risk of the sellers 
imtil the prompt day. This being so, there can be no 
doubt but that they will be entitled to the protection of any 
insurances which they may have effected up to that time ; 
but the admission of the ordinary liability has not proved 
sufficient to satisfy the assured, who, in many instances 
contend that they are entitled to recover according to the 
price at which the goods were sold, without reference to any 
iTall or rise which may have taken place in the market. 
This would have the effect of placing the insurers, in the 
event' of a fire, in the position of purchasers in the place of 
the original vendees. There is a great convenience in such 
an arrangement ; the vendors, having sold, have ceased to 
be speculators, and desire only to recover the purchase- 
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money, which it is stated in practice, the great agency 
houses immediately carry to the credit of their consignors ; 
the original vendees, by the terms of their own contract, 
which was not absolute but contingent only, have been 
denuded of their interests by the happening of the fire. 
The interests of the assured in the property is undoubtedly 
represented by the sale money, and they are exactly in- 
demnified by ascertaining the value on this principle. If, 
then, there is no special reason to the contrary, it is difficult 
to see why, for the convenience of trade, an arbitrary rule 
should not be adopted in this case as well as in that of 
marine insurances, where the sale price at the port of 
embarkation is assumed to be the invariable measure of 
value. The only objection seems to be, that in a falling 
market it might throw the onus of a bad speculation on 
the insurers, and when the depreciation became so great 
as to affect the solvency of the purchasers, might prove 
a temptation to a voluntary burning of the property. When, 
however, it is considered that this objection would apply to 
every case of a valued policy, and that merchandise sold, 
but not delivered, is rarely in the hands of either the vendor 
or vendee, but of the dock-keepers or wharfingers, who 
could not be affected by the temptation, it does not appear 
to be of sufficient importance, in the absence of an adverse 
experience to the contrary, to outweigh the considerations 
of general convenience by which the rule is dictated. 
But be this as it may, it will be for the merchant to re- 
member that this mode of settlement cannot be claimed as 
a right without a special agreement to this effect 
The following is a form of such an agreement : — 

Memorandum — It is declared and agreed that, in case of loss or 
damage to the goods hereby insured, their value shall be estimated at 
the market price of such goods immediately before the fire, except in 
the case of goods actually sold, but lying undelivered under an unex- 
pired prompt, which goods shall be valued at the contract price of the 
sale and no other. 

And to this the following stipulations have been also 

added: — 

And it is further declared and agreed, that if goods within the 
terms of this policy shall have been purchased by the assured, but not 
delivered to him, and the same shall have afterwards increased in 
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their market yalne, then the difference between the contract price of 
the purchase by the assured and their market price immediately before 
the nre shall be included in this insurance. 

In the case of soods purchased and resold before their delivery to 
the assured, the dinerence between the purchase and sale prices may 
be insured by special agreement, but not otherwise. 

This last case is^ the author believes, the onlj case in 
which an insurance on profits is ever undertaken by in- 
surance offices in this country. 
Total and A total loss, in the language of fire insurance, does not 

^ **"' then mean, as in marine insurance, the total destruction of 
the property, but its destruction or injury to such an extent 
as to render the insurer liable to pay the total sum insured. 
A ship may be, and perhaps often is, caught by a hurricane 
and lost, with all hands on board, but a fire rarely totally 
The salvage, destroys the insured property. The residue remaining afl»r 
the fire is termed the salvage. Upon the settlement of a 
loss it is always an important consideration to decide to 
whom the salvage belongs. It will be remembered that, 
when the policy, as is usually the case, contains no con- 
ditions of average, the assured is entitled to recover in case 
of fire for any damage up to the amount insmred, without 
reference to any proportion between the sum insured and 
the value of the property. When, therefore, the owner is 
insufficiently insured upon an ordinary policy, and the in- 
surance money, together with the value of the salvage, 
does not make up more than the value of the property 
immediately before the fire, the salvage will always belong 
to him. When the owner is insured up to the full value, 
and the claim is admitted as a total loss, any salvage 
belongs to the insurers (a). 
Whctk the When conditions of average are added the assured can 

»n<Sim of" ^^^y recover such proportion of the loss as the sum insured 
lYenge. ghsdl bear to the whole value of the property immediately 

before the fire. If the property is fully insured, these con- 
/ ditions are inoperative; but if this is not the case, the 

assured, in the settlement takes the position of an insurer for 

(a) Da Costa v. Firth, 4 Burr. 1966. 



THE LOSS AND ITS ADJUSTMENT. 103 

the proportion uncovered by the policy, and is entitled to 
share in the salvage precisely as if, instead of being the 
assured, he had been an underwriter for an amount equal to 
the uninsured proportion. The expenses of putting out the I 
fire are, as we have seen, provided for by the conditions, 
and form a separate and distinct item, involving a liability 
in addition to the risk of paying the sum assured ; but if 
any expenses have been incurred in preserving the salvage, 
these will fall primarily upon the salvage, and must be 
borne by the persons benefiting by it, in proportion to their 
respective interests. 

When, as sometimes happens, the insurers pay to the when the 
assured the full value of a parcel of goods which have been "**^'*" ^J^ 
damaged, leaving the property in the hands of an auctioneer yalue. 
to dispose of, in such a case, and whenever the assured 
receives the iuU value of his property and his claim is so 
discharged, the salvage, as we have seen, belongs to the in- 
surers, and should it eventually, upon a rise in the markets, 
fetch more money than they have paid to the insured, they 
will be entitled to retain the whole as purchasers of the 
goods. Such cases have, it is understood, actually occurred 
in practice. 

An interesting case upon the subject of salvage, arose Unanthoriaed 
out of the great fire of June, 1861, at London Bridge (a). A ^^aSy"^ 
quantity of tallow, the property of various persons, was ^^^^ parties, 
melted by the fire, and flowed through the sewers into the 
river. When floating down the Thames, a portion was 
taken possession of by unauthorised persons and sold to the 
plaintiff, who was, of course, aware of all the circumstances 
relating to it. The police took the plaintiff with his 
purchase into custody, and charged him with unlawful 
possession of the tallow. The magistrate dismissed the 
charge, but ordered the tallow to be detained under the 
provisions of the Police Regulation Act (J). This was 
done, but becoming a nuisance, it was sold by the direction 
of the Commissioner of Police before the expiration of the 

(a) Buckley v. Gross, 3 B. & a (6) 2 & 3 Vict. c. 71, s. 29. 
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12 months, limited by sec. 30 of the Act. Under these 
circumstances, the plaintiff brought an action against the 
purchaser to recover the value of the tallow taken i&rom him, 
contending that the tallow had been abandoned by the 
owners and was vested in the finder, in whom the properly 
had been revested by the unlawful sale. The Court held 
otherwise, considering that there was no evidence that the 
tallow had been abandoned, and inclining to think that the 
possession of the plaintiff had been felonious; that, as 
regards the original owners, the legal effect of the mixture 
of the tallow was probably to make them tenants in 
common in equal portions of the mass ; also, that without 
resorting to the Police Acts at all, the constable was 
justified in seizing the tallow, and that thereupon the 
possession of the police was that of the true owners. 

On a recent occasion, when there was a considerable 
damage done to a large and varied stock of goods, a claim 
was made by the assured, upon proving that the value of 
the stock as it stood upon his books was fully equal to the 
amount of the insurances, to abandon it to the offices, and to 
have immediate payment made to him in full of the 
insurance money. It was argued that the right to abandon 
was good by a forced analogy to the right to abandon in 
marine cases, where there is a constructive total loss, and 
that to deny it would be a great hardship upon the assured, 
whose credit and even solvency might depend upon the 
possession of the stock in an undamaged state. This latter 
argument, which is based upon a consideration of general 
convenience rather than of law, appears to be met by 
observing, that the credit which may be obtained either 
through the ordinary banking channels or elsewhere upon 
policies on which serious claims have arisen, can scarcely 
be said to be less available than the power of obtaining 
advances upon or realising by sale the goods themselves. 
A careful consideration of the contract of fire insurance 
will, however, at once prove that the contention thus raised 
could not be sustained. The terms in which the contract 
is couched, which are by the way, much more limited than 
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those of a marine policy, negative the claim, for the obliga- 
tion is to make good to the assured such loss or damage bj 
fire as may happen to the property, not in the event of 
damage to purchase it at the price of the day of the fire ; 
neither have the insurers any right to compel the assured to 
hand over the property to them. The right of abandon- 
ment as exercised under a marine policy is, moreover, in- 
applicable, since it does not arise where the goods insured 
come into the possession of the assured, although in a 
damaged state yet still marketable at a proportionate 
price (a) ; but only when there is a total loss either absolute 
or constructive; no amount of damage, however great, which 
does not threaten the entire destruction of the thing insured, 
justifying an abandonment (J); and further, since even 
in the case of a marine insurance, if the facts were 
such as to justify a notice of abandonment, yet if at the 
time an action is brought, what had antecedently been a 
(constructive) total loss, has, by subsequent events, ceased to 
be so and become an average loss merely, a compensation 
for an average loss can alone be recovered (c). 

It is, however, almost invariably the practice, when a loss Ascertainment 

tas happened, and the goods are materially injured, to ascer- ^^^""^ ^y 

tain the amount of the damage by a sale by auction with 

the consent and for the benefit of all parties. The damaged 

goods are placed in the hands of the auctioneer, who 

accounts to the assured or the insurers, as the case may be, 

for the proceeds of the sale less the expenses, the difierence 

between the value of the goods at the time of the fire and 

the proceeds of the sale being made good by the insurers. 

In such a case it is essential to the interests of the insurer 

that undamaged goods should not be included, since the 

loss by a forced sale may be very great, and a responsibility 



(a) Thompson v. The Royal 
Exchange Assurance Company, 
16 East. 214 ; Navone v. Haddon, 
9 C. B. 30 ; Rosetto v. Gurney, 
11 C. B. 176. 

(b) Cazalet v. SuBarhe, 1 T.R. 
187; Furneaux v. Bradley, Parke 
on Insurance, 365, 8th Edit.; 



Anderson v. Wallis, 2 M. & Sel. 
240 ; Mc Andrew v. Vaughan, 
Parke on Insurance, 252; Amould 
on Marine Insurance, 919, 968, 
et seq,f Edit. 1866. 

(c) Mclver v. Henderson, 4 M. 
& Sel. 584. 



106 



THE LOtSS AND ITS ADJUSTMENT. 



Sound goodf 
not to be 
told. 



Theasfored 
li bound to 
exert himself 
to MYe the 
property, and 
protect the 
•tlvage. 



therebjr thrown upon them, which can, in no case, be taiilj 
entitled a damage hj fire. And it is here that the im- 
portance of the question of abandonment arises. It is one 
thing for the insurers to pay for the injury actuallj 
occasioned and another to be compelled to become the 
immediate purchaser of a vast amount of merchandise, 
which they may only be able to realise on terms far below 
its value. K, however, the assured and the insurers cannot 
agree as to the mode of disposing of the salvage, the former 
may be entitled to test the amount of his loss by a sale, 
without their concurrence, but he will be responsible in such 
a case for the propriety of his proceedings. 

It is also important to observe diat the rule which holds 
good in marine insurance, that the insurers ^^ are not liable 
^^ to loss J owing to the assortment being Iroheny^ is equally 
applicable here, and that therefore if out of whole packages 
or bales of manufactured goods only a few articles are 
damaged, the assured will not be entitled to have the soand 
and damaged goods sold together, since the assurers are 
not liable for loss to the sound portion, being accountable 
only for the actual injury done to the things insured, by 
the direct operation of the peril insured against, and not for 
consequential damages (a). 

When a fire happens the assured is bound to do all in 
his power to save the property, and so to deal with the 
salvage that the least possible injury may eventually 
happen ; a fortiorij he cannot be justified in standing by, 
and relying for his protection upon his policy, sufiering 
others to misuse the damaged goods. It speaks well for 
the good feeling usually displayed on such occasions, that 
no case has been reported in which this question has arisen 
upon a fire insurance. It cannot, however, be doubted 
but that this rule, which applies in marine insurance in the 
case of abandonment, is here equally applicable, and which 
is thus stated by Mr, Amould (J) : — " By the general law 



(a) Arnould on Marine Insur- 
ance, 836, Edit. 1866, citing Stevens 
on Average, 165-158, 5th Edit.; 
Beneck6, Fr. of Indem. 437, 438. 



{h) Law of Marine Insurance, 
875 ; Marshall, Law of Marine 
Insurance, p. 497. 
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laritime, as recognised alike in this country and foreign 
ates, the assured is bound, on the occurrence of any 
isualty which authorises an abandoment, to use his 
tmost endeavours to rescue from destruction, or to re- 
laim from capture, the property insured, so as to lighten 
s far as possible the burden which is to fall on the 
nderwriters. In so doing, he is ci)nsidered to be their 
gent, and the exertions which he makes in that capacity 
.0 not at all prejudice his right to insist on his abandon- 
aent" This generally recognised right is expressly 
iferred on the assured in our English (marine) policies 
a special clause to the following effect : — " And in case 
)f any loss or misfortune it shall be lawftil to the assured, 
heir factors, servants and assigns, to sue, labour and 
ravail for, in or about, the defence, safeguard or recovery, 
)f the said goods and merchandises, or any part thereof, 
without prejudice to the insurance, &c" The clause 
ly says " it shall be lawfiil " for the assured to do so ;. 
I; the law and practice of this and almost all other 
intries impose it upon Mm as his " hounden duty^^ (a) 
1, of course, the same principle would apply in a partial 
in a constructive total loss. 

When the parties are unable to agree as to the amount ArUtratioii. 
the loss, and no fraud is imputed, this question is usually 
tied by arbitration, and it will be found that all policies 
itain conditions to this effect. The form of the condition 
)f great importance. It was long considered that such 
iditions could not be framed in such a manner as to 
ke them compulsory on both parties, on the ground that y 

arts of law will not permit their jurisdiction to be ousted 
previous agreement; but although this proposition is true, 
t it has of late years been repeatedly decided that the 
reement of the parties may make it a condition precedent 
the right to bring an action, that the amount of damages, 
the time of paying them, or any other matter which 
^ not go to the root of the action, shall be settled by 

(a) MitcheU v. Edie, 1 T. R. 609. 
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arbitration. Such a condition reduces the policy from a 
contract to pay the amount of damage absolutely, to one to 
pay such a sum as the damage shall be ascertained to 
amount to by a third party, and operates as the substitu- 
tion of the arbitrator for the jury to ascertain the amount 
of the damage, which is a very different thing from an 
agreement to refer every question or matter of dispute to 
arbitration (a). The following is the form of such a con- 
dition, more than usually explicit : — 

If any difference shall arise in the adjustment of a loss, the 
amount (u any) to be paid by the Company shall, whether the right to 
recover on the policy be disputed or not, and independently of all other 
questions, be submitted to the arbitration of some person, to be chosen 
by both parties, or of two indifferent persons, one to be chosen by the 
part^ insured, and the other by the directors. And in case either party 
shall refuse or neglect to appoint an arbitrator within 28 days afiter 
notice, the other party shall appoint both arbitrators ; and in case of 
the arbitrators differing therein, the amount shall be submitted to the 
arbitration of an umpire, to be chosen by the arbitrators before they 
proceed to act, and the award of the arbitrators or umpire (as the case 
may be) shall be conclusive evidence of the amount of the loss, and the 
party insured shall not be entitled to commence or maintain any action 
at law or suit in equity upon his policy, until the amount of the loss 
shall have been referred and determined as hereinbefore provided, and 
then only for the amount so awarded. Each party to pay his or their 
own costs of the reference, and a moiety of the costs of the award, and 
of the arbitrators and umpire ; and the reference, in all other respects, 
to be subject to such rules and conditions as are usually inserted in 
orders of reference at tiisiprins, if the parties differ about the same. 

When, in lieu of this special form, the condition con- 
sists of an agreement in general terms, that ^^ in case any 
" difference or dispute shall arise between the insured and 
'* the company touching any loss or damage, or otherwise 
" in respect of any insurance, such difference shall be sub- 
" mitted to two indifferent persons as arbitrators," one 
chosen by each party, and with liberty to choose an umpire, 
and whose award, in writing, " shall be conclusive and 
" binding upon all parties." It was held that the agree- 
ment to refer was collateral, and not a condition precedent, 
which could be pleaded in bar to the action. It was also 
held that the arbitration clauses in the Common Law Proce- 



(a) Scott V. A very J 5 H. L. C. 
811; 2 Jur.N. S. 815; Braumtein 
V. Accidental Death Assurance 



Company, 1 B. & S. 782; Lowndes 
V. Lord Stamford, 18 Q. R 425; 
Fredwen v. Holman, 1 H. & G. 7& 
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dure Act (a) made no difference, and that the eleventh Common Law 
section of that Act does not operate as a bar to an action, ^^ ^^ 
but only lays the foundation for a summary application to 
the Court or a Judge to stay proceedings (J). These clauses 
are as follows : — 

" That if it be made to appear, at any time after the 

" issuing of the writ, to the satisfaction of the Court or a 

"Judge, upon the application of either party, that the 

^' matter in dispute consists wholly or in part of matters of 

" mere account, which cannot conveniently be tried in the 

*^ ordinary way, it shall be lawful for such Court or Judge, 

'' upon such application, if they or he think fit, to decide 

" such matter in a summary way, or to order that such 

'* matter, either wholly or in part, be referred to an arbi- 

" trator to be appointed by the parties, or to an officer of 

" the Court, or, in county causes, to the Judge of any 

*' County Court, upon such terms as to costs or otherwise 

" as such Court or Judge shall think reasonable ; and the 

" decision or order of such Court or Judge, or the award 

^ or certificate of such referee, shall be enforceable by the 

" same process as the finding of a jury upon the matter 

^ referred " (sec. 3) ; and further, where parties to any 

instrument executed after the Act, " shall agree that any 

" then existing or future differences shall be referred to 

*' arbitration," and an action or suit in equity shall have 

nevertheless been commenced, it shall be lawftd for the 

Court in which the action or suit is brought, or a Judge 

thereof, on the application of the defendant, after appearance 

and before plea or answer, upon being satisfied that no 

sufficient reason exists why such matters should not be 

referred to arbitration, and that the defendant was at the 

time of the bringing of such action or suit, and is still, 

willing to concur in all necessary acts proper for causing 

such matters to be so decided by arbitration, to make a rule 

or order, staying all proceedings, on such terms as to costs 

or otherwise as to such Court or Judge may seem fit, with 

power to discharge or vary such order (sec. 11). 

(a) 17 & 18 Vict. c. 125. {b) Roper v. Lendon, 5 Jur. N. S. 491. 
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Action at law. When a fire has taken place, and the liabilily is dis- 

puted by the insurers, the assured will be driven to enforce 
his claim hj an action at law. Upon such an action the 
forms of procedure do not difier from those which take place 
in other actions upon policies of insurance, and the reader 
is therefore referred to the books of practice which are in 
the hands of all practitioners, upon this subject. 

Foreign attach- There is, however, a form of procedure b j a creditor for 
creating a forcible lien upon the insurance claim of his 
debtor, namely, that by foreign attachment in the Lord 
Mayor's Court, in the city of London, which it may be 
convenient to notice in this place. By this process any 
money or debt, due or not due, but ascertained, and not 
recoverable in damages only, may be attached by any 
creditor of the claimant in the hands of his debtor, within 
the jurisdiction of the Court. 

The process commences by an entry of action, followed 
by a notice of attachment to the debtor, who is termed the 
garnishee, in this case the insurance office. He may either not 
appear, or appear but not to plead, or appear and plead; in 
the first two alternatives judgment will be given by defanlt, 
or for want of a plea, in the third, when a verdict is found for 
the plaintiff, the debt will be attached in die hands of the 
garnishee. The most advisable course for a garnishee who 
does not wish to resist the claim of the plaintiff, but does 
not deny the debt, is to plead, and force the plaintiff to 
proceed to execution against him, as otherwise he may not 
be discharged fix)m his debt to the defendant, the assured (a). 
This proceeding is exceedingly vexatious as regards the 
office, since costs are never given as between the plaintiff 
and garnishee, in this instance differing from the case of an 
attachment under the Common Law Procedure Act; and if, 
afiter attachment, no further steps are taken, the attachment 
continues in force for ever. It is, however, to be noted, 
that although a bill of discovery may be filed to discover 
particulars of the debt, the costs of which bill must be 

(a) Magrath y. Hardy, 4 Bing. Clumiberlayne ▼. Greertj 9 M. d^ W- 
782; JF^6v.^i*rwK,4C.B.287; 790. 
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wholly paid by the plaintiff, debts due in equity only, or 
which can only be enforced in a court of equity, or trust 
property, cannot be attached. Hence, unless the policy is 
one on which the debtor, the defendant in the action, is the 
assured, and has a right of action at law, the attachment is 
void. Where the garnishee, as in the case of a country 
office, is out of the jurisdiction, the attachment cannot be 
enforced. The judgment in an attachment case is, that the 
plaintiff shall have execution of the sum attached, and that 
he shall retain the same in fiill satisfaction of a like sum in 
the plaint mentioned. Before execution is awarded, and 
which is executed by the Serjeant-at-Mace, the plaintiff 
must find sureties that, if the defendant in the attachment 
shall, within a year and a day, come into Court and disprove 
the debt demanded against him, the plaintiff shall restore to 
him the money condemned in the garnishee's hands (a). 

In a recent case, a leasehold, with a policy of fire 
assurance, was assigned as a security for a debt. No notice 
was given to the office, and on a fire occurring the creditors 
claimed the sum assured, but were told by the office that 
they could do nothing for him unless an attachment was 
issued out of the Lord Mayor's Court. This being done, 
they replied that they could not pay unless the attachment 
was withdrawn, after which, the insurers taking no notice 
of the plaintiff, paid the money to the original grantee of 
the policy. Under these circumstances the Court held that 
there was no express contract by the insurers to pay the 
creditor, and that he could not sustain an action (b). It 
would appear from the case that the plaintiff had, in fact, 
three remedies, none of which he pursued, viz.: — (1.) By 
proceeding under the attachment — (2.) By giving notice 
under the statute to have the insurance money applied in 
reinstating the property— (3.) By proceeding in equity to 
enforce his lien against the mortgagor, and through him 
against the insurer. 

(a) Locke's Foreign Attach- (b) The London Investment 
ment. Company v. Montejiore, 9 L. T. 

N. S. Q. B. 
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Common Law 
Procedure 
Act, garnishee 
clauses. 



Adjustment 
until payment 
is not conclu- 



sive. 



But adjustment 
and payment 
in the absence 
of fraud is 
generally final. 



AlUer^ if firaud 
is discovered or 
grounds of 



A debt may also be attached under the garnishee clauses 
of the Common Law Procedure Act, 1854 (a). Should the 
garnishees have notice of any counter claim, such as of a 
subsequent adjudication of bankruptcy against the assured, 
they cannot safely pay under the garnishee order, but 
should apply to a Judge in Chambers to stay it (J). 

When a claim has been adjusted, and the amount of 
loss agreed between the assured and the insurers or their 
agents, disputes may arise how far the adjustment is 
binding upon the insurers before payment. This question 
has been the subject of numerous cases in marine insurances, 
in which it has been held that the adjustment is nothing 
more than a promise to pay, which is only binding when 
founded on the consideration of a previous liability. 
" What," it is said, " is an adjustment?" " An admission 
^^ on the supposition of certain facts stated that the assured 
'* are entitled to recover on the policy. An underwriter 
" must make a strong case after admitting his liability, but 
" until he has paid the money he is at liberty to avail 
" himself of any defence which the facts or the law of the 
" case will famish." (c) 

But after the loss has been paid, when the insurers 
knew or might have learnt upon inquiry all the circum- 
stances upon which they might have resisted the claim, 
they cannot recover the money in the absence of actual 
fraud ; and a mistake or ignorance of law is no excuse [3)* 
This rule is adopted as one of general convenience, and for 
the prevention of endless litigation, and expressly applies 
where the payment is made imder the compulsion of legal 
process, or as the compromise of a suit (e). 

If, however, after the settlement, the insurers discover that 
there was fraud, misrepresentation, or concealment, in the ' 



t> 



(a) 17 & 18 Vict. c. 125, 8. 63. 

\b) Wood V. Dunn, the Law 
Reports, 1866, Q. B. 77. 

(c) Herbert v. Champion, 1 
Camp. 133 ; Shepherd v. Chewter, 
1 Gamp. 274 ; Oammon v. Bever- 
ley, 1 6. Moore, 563. 



{d) Bilbie v. Lumley, 2 East. 
469; Shepherd v. Chewter, 4 Camp- 
274. 

{e) Harriot t. Hampton, 7 T.R ' 
269 ; See 2 Smith's Lead. Cas. 
p. 237. 
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original contract, or circumstances transpire which would defence n 
have justified their resisting the claim, but which they had ^nableT 
no means of ascertaining at the time of payment, they may 
recover the money paid to the assured (a). The only 
exception being, when in the absence of actual .fraud, 
the payment has been made under the pressure of legal 
proceedings. 

If no cause is shown for rejecting the claim after adjust- Payment 
ment, nothing remains for the insurers but to pay the money, ^^e bw." 
When the policy is granted in the names of several persons, 
any one of them can give a legal discharge, and release the 
debt, but it is usual and proper to require the receipt of all 
the assured (6). When the policy has been mortgaged, and 
notice given to the office, it will be proper to require the 
concurrence of the mortgagee in the receipt, and if this is 
refused, and the claim is unduly pressed by the assured, 
the insurers would, it would seem, have relief by payment 
of the money into Court under the Trustees' Relief Act (c), 
or may, under the optioit to this efiect, reserved by the 
conditions of the policy, lay out the money in a reinstate- 
ment, thus replacing, so far as the insurance money will 
extend, all parties interested in the same position as before 
the fire. 

When the assured is compelled to have recom-se to a Interest i 
court of law, he may now by statute recover interest on ''®^®^®'^ 
the amount of the loss during the delay, juries being 
empowered, if they think fit, to allow interest in the nature 
of damages thereon {d). 

(a) Amould, Marine Insurance, (c) In re the tlDited Kingdom 

1003, citing BuUer y. Harrison, Life Insurance Company, 11 Jur. 

Cowp. 565. N.S, 424; In re Hall, 10 W.R. 37; 

(6) Law of Life Assurance, Jones y. Farrell, I T)eG.& J. 241. 
p. 320. (d) 3 & 4 Wm. IV. c. 42, s. 29. ^ 
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CHAPTER VIII. 

APPORTIONMENT AND JOINT CONTRIBUTION BETWEEN CO-INSUBEBS— 

GUARANTEES. 

Apportionment When insurances are effected in more than one company, 
l)etween co- 1* foUows, froin the nature of the contract, that the insured 
insurers. q^j^ recover no larger sum than the amount of his loss. 

If there were no stipulation in the policies on this subject, 
it would be open to him to recover from any one of his 
insurers in preference to the others, and it would be no 
answer to an action against company A that a similar 
insurance had been effected with company B, which ought, 
in equity, to pay half of the loss. If, however, the claim 
were paid in full by company A, it would be entitled to 
contribution by company B. The case would be similar to 
that of a creditor having a bond from his debtor, with two 
sureties jointly and severally liable for the whole debt. 
He would be entitled to enforce his remedy against either 
surety, who would be bound to solve the obligation into 
which he had entered, but, having done so, would be 
entitled to contribution from his co-surety. This right is 
well established upon marine insurances (a). It will, 
however, be found that the conditions of fire policies 
invariably provide for this particular case. The condition 
usually goes so far as to declare the policy void unless any 
other policies that may have been affected, whether by the 
same insurers or other persons, are noticed in it, or by 
endorsement. This appears a provision of a somewhat 
/ arbitrary nature, since it is diflScult to see with what justice 

the insurers could dispute a claim upon the ground of a 

{a) Newby v. Eeid, 1 Black. R. 416; Davis v. GUdarty Park on 
Assurance, 601. 
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policy having been eflfected, which, if valid, would only 
operate to diminish their risk, or could endeavour to throw 
the whole responsibility on another company. The author 
is not aware of any action having ever been defended upon 
such a plea as this condition would furnish. The origin of 
it may probably be found in the natural declaration — ^That 
when a new policy is issued, the liability of the insurers is 
cancelled upon any previous contract which is intended to 
be superseded by it. The condition, however, invariably 
goes on to provide for the apportionment of the loss where 
there is a double liability. The following is an example of 
such a clause, which seems to meet every case : — 

And whenever insurances are effected with this company and else- Condition 
▼here (and due notice given as aforesaid), as in every other case not apportioning 
already provided for by this condition, where, at the time of any fire the *^« liability, 
property at risk. shall be insured in this company and elsewhere, whether 
by the same party or by other prsons, having joint or separate interests 
in such property, the responsibility of this company (ii any) shall be 
liinited to the payment of a rateable proportion only of any loss that 
loay be sustained. 

The reader will observe that this condition applies to 
persons other than the assured, as well as to him, and that 
unless it were so extended, it might happen in practice that 
the value of the property might be recovered twice over, as 
when separate insurances were eflFected by vendor and pur- 
chaser, landlord and tenant, mortgagor and mortgagee, or 
tenant-for-life and remainder-man, without the privity of 
each other. Where the condition exists the liability must 
be apportioned accordingly, and each company or insurer 
will be responsible only for his own share. 

In such a case, if one company were, without the con- 
sent of the other, to pay the whole loss, it would seem that 
it would not be entitled to recover any proportion, or any 
sum paid by it voluntarily (a). The liability in solido^ 
which would be the foundation of the right of contribution, 
would not exist ; but, as it is very usual among insurance 
offices for the company having the largest amount at risk to 

(a) Lucas v. Jefferson Insurance Company, 6 Cowen, 635; Phillips 
on Insurance, 2000. 

I 2 
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undertake the settlement of a loss, and sometimes even pay 
it, when ascertained, the consent, it may be assumed, would 
be readily inferred from the acts of the parties, upon evi- 
dence of the custom of the trade. When the policies are 
concurrent, that is, granted in similar terms upon the same 
property, whether for the like or different sums, the appor- 
tionment is of course easy. The loss is simply divided in 
proportion to the sums assured, and so far as they will ex- 
tend; but the policies very often vary greatly, and the mode 
of apportionment then becomes proportionately complicated. 

The subject now under discussion has been much con- 
sidered by the insurance offices, and some interesting 
articles upon it are to be found in the "Assurance 
Magazine,'* (a) showing both the views taken by the 
offices themselves, and ^ving instances of actual decisions 
made by arbitrators when losses have occurred. No 
decisions of the court are, however, extant, and it is 
probable that none have been given; hence it becomes 
necessary to approach the subject by the light of theory 
only, and without the assistance of any rules, of which it 
can be said this or that has been decided and is thus far 
law. 

Where the aggregate liability upon all the policies is 
not more than sufficient to pay the loss, there can be no 
question between the insurers, each company must pay 
according to its contract, and the insured suffers for the 
deficiency ; but when the amount of loss is less than the 
Uability, then arises the question of apportionment. 

Three cases of difficulty present themselves : — 

First — ^As between specific policies, when the subject 
matter in one policy is combined with another subject 
matter in another. 

Secondly. — As between specific policies and policies 
containing conditions of average. 

(a) Vol. VII. p. 24, article by Thomas Miller, Esq. p. 140: by 
R. Atkins, Esq.; Vol. VIII., arti- David Christie, Esq. p. 146. 
cle by R. Atlins, Esq. p. 1 ; by 
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Thirdly. — ^As between average clause policies either of 
the same or different ranges. 

It will be obvious to every one familiar with the subject, Specific 
that the term specific is relative only, and this seems to be 
recognised as a rule by the offices. An insurance on 20 
bales of wool in a warehouse in some particular dock, is 
specific as compared with an insurance on all the wool in 
the same warehouse, and an insurance on the contents of 
tHe single warehouse is specific as compared with an 
insurance upon the contents of all the warehouses in that 
dock, and so an insurance on wool in the London Docks 
would be specific as compared with an insurance on all the 
wool of the assured in those Docks or elsewhere. The term 
specific is, however, usually applied to such policies only as 
do not contain any conditions of average. 

To take the first case of specific insurances where the Contribution 
suhject matter in one policy is combined with another conamenT'^ 
suhject matter in another policy. Let it be supposed that a specific policies, 
sum of £200 is insured in office A upon property in a 
dwelling house and in a warehouse adjoining, and £100 in 
office B upon property in the warehouse only. Now, if a loss 
of £100 occurs in the warehouse, what, in each case, is the 
rateable proportion of the loss ? The insured has a policy 
in the one office upon which he can recover to the extent of 
£200 and in the otiier to the extent of £100, and there can be 
ittle difficulty in deciding that office A must pay two-thirds 
tnd office B one-third of the loss. But let it be supposed 
bat at the same time a loss also occurs of £100 in the 
welling house. The assured will clearly recover that firom 
L, and having paid it, the policy remains good for £100 in 
ddition, and in this case the rateable proportion of that 
ompany is reduced to a moiety. If the loss on the 
welling house were £200 instead of £100 the whole of the 
olicy in A would be exhausted, and office B could claim 
contribution; for if it could, it would either compel 
ffice A to pay more than the sum assured, or the assured 
) accept less than his loss. These considerations seem to 
rove conclusively (1) that the word " rateable " in the con- 
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dition refers to the amount of the liability of the respective 
offices upon the ascertained loss, and not to the possible 
liability upon the sums assured; and (2) as the insured 
will be entitled to all his securities, that the claim must be 
so conducted as to give him the greatest benefit upon them. 
These two rules would seem sufficient to answer almost 
every possible case. Let us apply them to a very difficult 
one propounded in the Assurance Magazine (a). 

Example. 



On the dwelling-house . . 
On the warehouse 


Insured in 
Office A. 


Insured in 
Office B. 


Insured in 
Office C. 


Loss. 

250 
100 


100 

■ • 


• • 

100 


> 200 



Now, if the assured claimed in the first instance for the 
loss on the warehouse, which would be £100, and the £100 
loss were divided in the proportions of two-thirds and one- 
third between offices B and C, he would have remaining 
£133. 6a. 8rf. insured by office C, and £100 by office A, 
applicable to the loss of £250 on the dwelling-house, 
which would be insufficient to satisfy it. Hence, he would 
have a right to have his larger policy applied to the larger 
loss, and, claiming two-thirds of £250, or £166. 13a. 4rf. of 
office C and £83. 6a. 8rf. of office A, there would remain 
an insurance on the part of office C of £33. 6a. Be?., and of 
office B of £100, and the liabilities would be as follows:— 

Office A £83 6 8 

Office B 75 



Office C . . 



f £166 13 4 



\ 25 



3 4> 

Oj-- 



191 13 4 



To satisfy the total of £350 0. 
It must always be remembered that the actual ap- 



{a) Vol. VII. p. 28. 
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portionment, if litigated, must depend upon the existing 
legal rights, and not upon what may appear at first sight to 
be fair. There is no privity whatsoever between offices A 
and B, and neither can say to the assured that he must not 
enforce his right against the other, or claim that the policy 
embracing the two properties must operate as an insurance 
for the fall amount upon property insured with it in ex- 
clusion of the property insured with the other, for that 
would be to alter the contract; as, moreover, the policy 
remains good for any unapplied excess of the sum assured 
over the loss, the assured will be entitled to take this also 
into account in making his claim, in which he is dominus litis^ 
so as to make his policies as beneficial as possible to him. 

In the second and third cases, when policies, with Contributions 
conditions of average, come in contact with specific policies, ^m of average, 
or other average policies of difierent ranges, the subject will 
be found to be involved in much complexity, but not, it is 
thought, in any real difficulty. It will be necessary to 
consider attentively the conditions of average themselves, ' 

which, as at present in use, are as follows : — 

Conditions of Average. 

1. It is hereby declared and agreed, that whenever a sum insured is 
declared to be subject to the conditions of average, if the property so 

covered shall, at the breaking out of any fire, be collectively of jgreater / 

value than the sum insured thereon, then this company shall pay or 
make good such a proportion only of the loss or damage as the sum so 
insured shall bear to the whole value of the said property at the time 
when such fire shall first happen. 

2. But it is at the same time declared and agreed, that if any 
property included in such average shall, at the breaking out of any fire, 

be insured by any other policy which, whether subject to average or not, y^ 

shall applv to part only of the buildings or places, or of the property to 
which such average extends, then this policy shall not cover tne same 
excepting only as regards any excess of value beyond the amount of 
such more specific insurance, which said excess is declared to be under 
the protection of this policy, and subject to average as aforesaid. 

3. And it is further declared and agreed, that if the assured shall 
claim under this policy for loss or damage to property embraced in the 
terms of any average policy, extending as well to other buildings or 

places, or to other property not included in the terms of this insurance, / 

ind if, at the breaking out of any fire, there shall not be any property 
in such other buildings or places, or any such other property actually 
it risk to be protected by such policy, then, so far as reg^ds the settle- 
ment of any claim under this policy, the terms and liability thereof 
jhall be held to be concurrent, in all respects, with those of such other 
)oIicy, 
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The first The first condition is the average clause itself, as it is 

con tion. termed, and reduces the indemnity from a positive, liability 
in any case to pay the loss up to the amount of the sum 
assured as in an ordinary policy, to a relative liability for 
the amount of any loss in the proportion that the sum 
insured bears to the value of the property at risk. This 
will be readily understood by considering the assured, as in 
the case of a marine insurance, as himself an insurer for the 
proportion of the value of the property which exceeds the 
amount of the insurance, and liable to contribute in that 
proportion in case of loss. If property valued at £3,000 is 
insured by a policy for £1,000, subject to the conditions of 
average, the insurers will be liable in case of loss in the 
proportion of one to three, or for one-third of the loss, and 
the assured runs his own risk for two-thirds. If he efiects 
a ftirther policy for £2,000 on the same property, subject to 
the same conditions, with another set of insurers, he exactly 
shifts his Habilit, ui>on them. 

If a policy of this nature, having the first condition of 
average, but without the second, meets with a specific 
insurance, the independent liability of each office must be 
ascertained, and if they exceed the amount of loss, it is 
presumed that they must proportionately abate. This 
question would not indeed appear to admit of debate, were 
it not that an impression has long lingered among the 
managers of insurance offices, and is scarcely yet worn out, 
that there is some rule or practice of exhausting the specific 
policy before that subject to average contributes at alL 

When policies subject to this condition of average, but 
not concurrent, become liable to contribute to a loss, the 
difficulty which arises between specific policies of different 
limits, is met by considering each insurer liable only.in the 
proportion in which his insurance covers the property ; and 
the case appears exactly assimilated to that of a settlement 
of a marine loss, when the assured possesses separate non- 
concurrent policies upon the ship or cargo, and ship and 
cargo together. Assuming, as an axiom, that the insurers 
having paid as for a total loss will always be entitled to 
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liare in the salvage in proportion to their payment, thid 

osition is. explained and illustrated by the following case, 

noted by Mr. Marshall from Emerigon (a). 

A ship is valued at £5,000, the cargo at £5,000 — total 

ilO,000, and it is insured by separate policies as follows: — 

£ 
On ship and cargo 3,000 

On ship only 3,000 

On cargo only 3,000 

Leaving uninsured 1,000 

£10,000 

A shipwreck happening, the net proceeds of the wreck 

are £500, and of the cargo £500— total £1,000. After 

controverting Emerigon's opinion, that the insurers of the 

ship and cargo should have a claim upon the wreck and 

salvage, equal to that of the insurers of the ship and the 

insurers of the cargo together, he suggests the following 

adjustment and division : — 

£ 
To the owners 100 

for their share of the ship and cargo uninsured. 

To the insurers of the ship and cargo, a moiely of 

three-fifths of the produce of the wreck . . 150 

To the insurers of the ship, three-fifths of the pro- 
duce of the wreck 300 

To the insurers of the cargo, three-fifths of the 

produce of the goods saved .... 300 

To the insurers of the ship and cargo, a moiety of 
three-fifths of the produce of the goods saved . 150 

£1,000 

nd this is exactly in accordance with the respective 
labilities, namely, of the insurers of the ship and cargo, 
dree-tenths of £10,000 ; of the insurers of the ship, three- 
ffchs of £5,000 ; of the insurers of the cargo, three-fifths 
f £5,000 ; and of the owners uninsured, one-tenth of the 
^hole. 

(a) Tom. 2, p. 240. 
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TheBecond The second condition is somewhat more complicated, 

condition. ^j^^ requires careful consideration to ascertain its con- 

struction. The risk in the body of the policy is, that the 
insurers shall pay or make good such loss or damage by 
fire as the assured shall suffer in respect of the specified 
property. The first condition limits the liability to such 
proportion of the loss as the sum assured shall bear to the 
total amount at risk, that is to say, as shall be represented 
by the fraction, of which the sum assured is the numerator, 
and the amount at risk the denominator. We then arrive 
at this second condition, which we will here repeat, and 
which further modifies the liability. 

2. But it is at the same time declared and agreed, that if any 
property included in such average shall, at the breaking out of any fire, 
DC insured by any other policy which, whether subject to average or 
not, shall apply to part only of the buildings or places, or of the property 
to which such average extends, then this policy shall not cover the 
same excepting only as regards any excess of value beyond the amount 
of such more specific insurance, which said excess is declared to be 
under the protection of this policy, and subject to average as aforesaid. 

Its effect will be found to except from the property 
covered by every average policy, the amount of any more 
specific insurance, and to consider the described property 
less that amount as alone included in it, either for the 
purpose of founding a claim, or determining the proportion 
of the loss to be borne by it. For example, . let it be 
supposed that a merchant has goods in warehouse A valued 
at £20,000, and in warehouse B valued at £10,000 ; and 
he insures the goods in warehouse A by a specific policy for 
£10,000, and the goods in both warehouses by a policy for 
£10,000, subject to these conditions of average. If the 
goods in warehouse A were totally destroyed, he would be 
entitled to claim the sum assured on his specific policy, 
aihd would have a further claim upon his average policy. 
Under the first condition alone this latter claim would be 
for £6,666, or one-third of £20,000, he being liable in the 
proportion that £10,000 bears to £30,000. This would, of 
course, leave the sum of £3,333, the residue of the £10,000 
as his ultimate liability in the event of the total destruction 
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of the property in warehouse B, But by the introduction 
of this, second clause, the £10,000 specifically insured must 
be deducted from the aggregate value of the property, and 
in the event of the total destruction of the property in 
warehouse A, the liabiKty under the second insurance is in 
the proportion of £10,000 to £20,000, or half of the loss 
arising upon the property covered by the policy; this 
latter being reduced, as the insurance only covers the 
excess in value beyond the amount of such more specific 
insurance, from £20,000 to an undivided moiety, (since the 
difierent goods cannot be earmarked as covered by one 
policy to the exclusion of the other,) and the liability 
under the loss in warehouse A becomes £5,000, and the 
possible liability in respect of any future fire in warehouse 
B is increased to £5,000. In other words, the insured, 
having covered one moiety of his risk in warehouse A, and 
effected a new insurance for £10,000 upon the £20,000 
remaining in the two warehouses, becomes his own insurer 
for one half of the risk beyond tlie specific insurance. 

Again, taking the same figures as before, let it be 
supposed that immediately before the total destruction of 
warehouse A, the insured has sold and delivered a moiety 
of the property in it. The two insurances would then 
become specific, and the average clauses inoperative. 
The first policy would be an insurance for £10,000 on 
property of that value at the time of the fire, and must 
bear the whole loss, while the second policy would be a 
specific insurance for that amount upon the property in 
warehouse B ; and the same effect will occur, however 
numerous may be the more specific insurances, so that 
when there are, in insurance language, policies effected over 
a variety of more or less extensive ranges, but excluding 
some particularly hazardous property, if such policies ftdly 
cover the property within such ranges, a further policy with 
a more extensive range, for example, a general floating 
policy, may in effect become specific upon the dangerous 
risk, and this may happen after many changes in the 
policies and goods without any intention on the part of the 
assured that this should be the case. 
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Thiowing the fiicts into mathematical language, the 
liability will always be as follows, and the same reasoning 
will be tme whether the policy on the less extensive range 
is specific or not 

Let S=the stock at risk in the less extensive range, 
S'^the stock at risk in the other places, 
•*. S + S'=the stock at risk in the more extensive 
range. 

Let a?=the sum assured by policy A on the less ex- 
tensive range, 

y=the sum assured by policy B on the more ex- 
tensive range, 

LS=the amount of loss on property S, 
LS'=the amount of loss on property S^. 
Upon the occurrence of a fire aflfecting S, the liability 
of policy A, if containing conditions of average, will be 

X 

LS . o- At the same time, since the value of the property 

is always the limit of the liability, as well as the amount of 
the insurance, it must be assumed for the purpose of this 
problem that the liability in respect of x cannot exceed S (a). 
If the whole proper^ is destroyed, it will be observed 
that LS=S, and the liability is «, as it ought to be, the 
average clause being inoperative. Li like manner, if there 
is no average clause, the liability is LS up to o^ that is to 
say, the amount of loss, so £Bur as the sum assured wilL 
cover it 

b ^— X ti 

The liability on policy B=LS . ^ . 5 — ^, — > 

o 0+0 — X 

LS • ^ representing the actual loss on the property 

9 
covered by the insurance, and o ^ representing that 

proportion of it which must be borne by policy B. The 

(a) If X docfl^ in £bct, exceed S» S, and their indiTidnal liabilities 
and is insured in seTenl sums bj will be in proportion to their re- 
separate sets of insorers, the limit spectiTe insmanoes. 
<A their aggregate liability will be 
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liability of policy B, in respect of a possible fire, affecting 

S' will be LS' . o . c«/ — • 

S+S— a? 

If aj=S, the liability of policy B, in respect of property 

S — y 
S vanishes, since — ^^=0, and the liability for property 

S' becomes LS' • ^> • 

It will be observed that the condition applies to property 
as well as places, and the same reasoning will hold good 
when the range upon the second policy is more extensive 
by reason of its containing property not included in the 
first. Also, that the above reasoning is perfectly general, 
and applies to partial losses as well as cases where the 
property in any particular range or compartment is whoUy 
destroyed, and that the liabilities upon any number of 
insurances on different ranges may be ascertained succes- 
sively by these formulae. 

It may not, perhaps, be considered tedious to work out 
the following somewhat complicated hypothetical case : — 
Xict a merchant possess goods of the value of £70,000, 
disposed of and assured as follows : — ^namely, 

£40,000 first-class goods in the London and East 

and West India Docks (a) ; 
£10,000 second-class goods in the London Docks ; 
£10,000 first-class goods in the Victoria Docks ; 
£10,000 second-class goods in the Victoria Docks. 
Let the insurances be — 

£20,000 with office A upon first-class goods in 
the London and East and West India 
Docks; 
£20,000 with office B upon first and second-class 
goods in the London and East and 
West India Docks ; 
£20,000 with office C on first and second-class 
goods in the London and East and 
West India and Victoria docks. 

(a) The East and West India Docks counting as one Dock. 



i 
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Let a fire occur destroying the second-class goods in the 
London Docks, valued at £10,000. The first range will 
liere be the amount of the first-class goods in the two 
docks. The second range, the amount of the first and 
second-class goods in the two docks. The third range, the 
amount of first and second-class goods in the three docks. 

In settling this loss it is manifest that office A is 
unaffected, and the effect of its policy is simply to reduce 
the £40,000 to £20,000 in ascertaining the liabilities of the 
other companies. 

We have thus the goods included in the policy effected 
with office B reduced firom £50,000 to £30,000. Li this 
case then 

S=£30,000, 

S'=£20,000, 

33= the sum assured with office B 
=£20,000, 

y=the sum assured with office C 
=£20,000, 

LS=£10,000; 

The liability of office B is then 

LS . -|=£10,000 .^^=£6,666 ; 

and the liability of office C is 

Ls,S:ig. y ^£10^000, 30zjp, 20 

S S+S'-aj ' 30 30 + 20-20 

=£10,000 . - . ?=£2,222. 
' 33' 

The loss of the merchant ought evidently to be half of 
that of office C, or £1,111 ; for he would have been fiilly 
insured to the exact value of his property had he effected 
his last policy for £30,000 instead of £20,000 ; and the 
three sums of £6,666, £2,222, and £1,111, with the 
fractional parts of a pound, make, as they ought to do, 
£10,000, the value of the property destroyed. 

If the fire, instead of totally destroying the second-class 
goods in the London Docks, had caused only a partial 
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image, injuring them only to the amount of £1,000, or in 
ay other greater or less amount, the damage, whatever it 
dght be, must be borne in the same proportions. 

The third condition speaks for itself. Its effect is to The third 
legative the second condition, where, by reason of the state ^ °°* 
)f the property at the time of the fire, there is but one range 
to be considered. Referring again to the case we have 
already discussed ; if two warehouses, A and B, containing 
goods of the respective values of £20,000 and £10,000, and 
two policies for £10,000 each, one on goods in warehouse 
A, and the other on goods in the two warehouses, if the 
goods in warehouse B had been disposed of previously to 
the fire, the two policies would be considered concurrent, 
and must equally divide the loss, whether total or partial. 

Lastly, we may mention the case of re-assurances, in Guarantees, 
which one office guarantees or undertakes to re-assure a ^ 

portion of the risk of another. Such transactions as we 
have seen elsewhere are recognised by the legislature in 
relieving the re-assuring office from the payment of the 
per centage duty, and allowing the original insurer to 
receive the duty and account for it to the Government. 
In such transactions the same good faith which is required 
between the ordinary assured and assurers, must be dis- 
played by the company proposing the guarantee. This 
s^as well shown in the recent case of Traill v. Baring (a), 
the circumstances of which were as follows : — ^A life office, 
laving a proposal for an insurance for £3,000 upon a life, 
ipplied to another company to re-assure one-third of that 
anount, stating that the re-assuring office would retain one- 
hird of the risk, and another company would take the 
emaining third. A few days afterwards the directors of 
he first company came to a resolution not to retain any 
•art of the risk, and re-assured the £1,000 with the lastly- 
aentioned company, in addition to the first £1,000 accepted 
y them. No question arose upon this re-assurance thus 
aised to £2,000, but the resolution was not communicated 

(a) 10 Jur. N. S. 277. 
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to the other office, and, three days after it had been passed, 
the re-assurance was completed with it for the sum of 
£1,000 proposed. Upon the death of the assured, eight 
months afterwards, this last contract was repudiated on the 
ground that the representation that the re-assured office 
retained a portion of the risk was a material inducement to 
the re-assuring office to enter into the contract, and, not 
having been fiilfilled, avoided the guarantee. Upon a 
bill filed that the guarantee policy might be given up and 
cancelled, a decree to that effect was made by V.-C. Stuart, 
and affirmed by the Lords Justices on appeal. The case 
was considered by the Court as beyond a doubt It ap- 
peared that in this case evidence was received as to the 
practice of insurance offices, and the evidence of Mr. 
Jellicoe, the President of the Institute of Actuaries, was 
thus stated by V.-C. Stuart in his judgment — " Upon 
^' such re-assurances it is the custom and understanding 
" (in the absence of any special stipulation or statement to 
" the contrary) that the office effecting the re-assurance 
" shall retain itself a substantial portion of the risk covered 
" by the original insurance, and for the office by which 
** the re-assurance is granted, to dispense with the usual 
" medical examination, on their behalf, of the person whose 
** life is insured, and to rely upon the retention by the first 
" office of their fair portion of the risk as a guarantee of 
** their good faith in effecting the re-assurance merely as 
" a diminution of their risk on the particular life, and not 
" for the purpose of getting rid of their liability on a life in 
" which they have not confidence." This argument would 
apply equally to a fire insurance, but it was not necessary 
in this particular case to argue that the retention of a 
portion of the risk was an impHed term of every contract 
of guarantee, for the representation that a portion of the 
risk was retained was not questioned ; hence it would not 
be right to take the case as a complete authority for any 
such general proposition. Where no representation was 
made, but the acts of the parties were such as to create an 
erroneous impression, it would be no answer that the party 
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complaining that he was deceived had the means of dis- 
covering the truth^ and might have inquired, but did not 
do so (a). 

An agreement for a running account may also be entered Agreement 
into between two offices, so that the one company may ^'^ntee* 
agree to undertake a portion of the whole or of certain a«»^^ 
descriptions of risk of the other. In such a case, the 
guaranteeing office may become responsible, although the 
existence of the policy on which their guarantee is to take 
effect does not reach them until after a fire has occurred (5). 
In one case which came under the notice of the author, it 
was proposed that a fire office should undertake to reassure 
to a marine insurance office the risk of fire upon their 
maritime policies. The proposal was not, it is thought^ 
carried into effi^t ; had it been so, the law relating to the 
transactions involved in it would be simply the law of 
marinei nsurance, subject always to the proof in each par- 
ticolar claim that fire was the actual cause of the disaster. 



(a) Reynell v. 8prye,\'DQQQT {h) GledstanesY, TheRoyalEx- 
M. d^ G. 660. change Insurance^ 1 1 Jar. N. S. 108. 
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CHAPTER IX. 



LANDLORD AND TENANT— COVENANTS TO INSURE AGAINST FIRE, 



Landlord and 
tenant 



Tenant not 
liable for effect 
of accidental 
fire in the 
absence of any 
covenant!, 



Bat 18 liable 
for rent, 



The consideration of the liabilities arising upon the 
destruction of buildings bj fire^ and of the operation of 
engagements to insure against this casualty, forms a 
notable branch of the law of landlord and tenant. To 
both a clear understanding on this subject is essential, and 
no person should either grant or accept a lease, or take 
possession without it It is important to know whether 
there is to be an obligation upon either party to rebuild in 
case of fire — whether the tenant is to be liable to pay rent 
while the premises are lying waste — ^whether, when a fire 
has happened, either party is to be entitled to terminate the 
tenancy — whether there is to be an insurance, and if so, by 
whom it is to be effected, at whose cost, in whose name, 
and for what amount — ^how the proceeds of the policy are 
to be applied — and what are to be the consequences of a 
breach of contract on this point 

As we have seen in treating of the insurable interest, 
to suffer the premises to be burnt, either by neglect or 
mischance, is waste in a tenant from year to year, or for 
years or lives (a), but that this liability is affected by the 
statute of the 6th of Anne, made permanent by the 14th 
Greo. III., c. 78, which enacts (J) that no action for waste 
shall be brought against any person in whose house a fiie 
shall accidentally begin. Hence, as a general rule, the 
tenant is not liable for accidental fire; but the fire does 
not affect the tenancy, and therefore, until its legal deter- 



(a) Ante^ p. 16. 



(6) s. 86. 
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minatlon, the tenant is liable to pay rent, notwithstanding 

that the premises may be lying waste (a). Of course this, Unless there 

as well as every other similar liability, may be negatived ^^^ ^^ 

by an express contract, as when in an agreement for a 

lease there is inserted in the covenant to pay rent the 

words, '* damage by fire excepted." In such a case, when 

there had been a fire destroying part of the buildings, the 

lessee was held entitled to a proportional abatement of 

rent (ft). 

And a mere contract to let, — ^as of a music hall for Contract to let 
instrumental performances, when the premises have been 
subsequently destroyed, and no possession could be given, 
^has been held to be void in such a case (c). 

But when a lease has been executed the 'tenant will ^Lessee is liable 
generally be liable to rebuild, for he will be liable upon ^veilntto 
his covenant to uphold and repair (rf), unless casualties by uphold and 
fire are expressly excepted (e), or the lessee has himself pg^jg^^n 
covenanted to rebuild {/) ; and a devisee, electing to accept condition to 
a devise on terms similar to those of a lease, would be "^*^" 
bound as if a lessee. Thus, where there was a direction by 
a testator that his devisee might occupy a mill at a rent of 
ilOO, he nevertheless keeping the premises in good and > 

tenantable repair, upon the a^ceptamce of the gift by the ^ 

devisee, and the subsequent total destruction of the mill by 
fire, it was held that he was bound to reinstate the damage 
and to pay rent in the meantime {g). 

Upon a bankruptcy it may be noted, that both the Bankrupt 
assignees and the bankrupt may divest themselves of a 
lease, and thus, if a fire occurred within the limit of" the 
time allowed, avoid the responsibility (A). 

(a) Baker v. HoUzapffel, 4 (e) See WiegaU v. Watersy 6 

Taunt 45; Izon v. OortoUy 5 Bing. T. R. 488. 

N. C- 591 ; PcLcher v. Gibbins^ (/) Loader v. Kemp^ 2 C. & P. 

1 Q. B. 421. 375. >• 

(h) Bennett v. Ireland^ 4 Jur. (g) Oregg v. Coates, 23 Bea. 33; '^ 

N.a 1104. 2 Jnr. ». S. 964; in re Skingley, 

(c) Tayhr v. Caldwell, 32 L. J. 3 Mac. & Got. 221. 

Q. B. 164 (h) 11 A 12 Vict. c. 106, s. 145; 

(J) BvUooh V. Dommit, 6 T. R. ex parte Hawley, 2 Mont. & Ayr. 

650; Bigby v. AtMnsony 4 Camp. 432. 
265. 
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Legatee of 
leasehold must 
take estate 
cumonere. 



Covenant to 
insure. 



Although, if a leasehold is bequeathed and burnt down 
after the assent of the executor and acceptance by the 
legatee of the bequest, the latter is responsible for the due 
performance of the covenant, and having accepted the 
bequest, must take it cum onere ; yet it is open to him, in 
the iirst instance, to accept or reject it, as no testator can 
force a gift upon his devisee. In a late case (a), where there 
was a devise of a freehold estate, and bequest of a leasehold 
to the same party, and before the acceptance of these 
benefits a heavy claim for dilapidation was made, it was 
held that the legatee was not bound to elect either to reftise 
the whole or accept the whole cum onerej but might accept 
the advantageous gifts and reject the onerous one. The 
decision in Wch a case would be governed by the presumed 
intention of the testator as shown by the wilL 

Express covenants respecting the insurance of the 
buildings devised are all but universal in leases ; they are 
strictly construed, and attention to the particular form is 
very important to a tenant who desires to retain the 
possession of his property (*). In some cases, they are 



Form of 
covenant to 
insure, and 
power to re- 
enter. 



/ 



/ 



(♦) The following is given by Mr. Woodfall (b) as a correct precedent 
of a covenant to insure a house against fire^ 

^^ And also will forthwith insure the said premises hereby demised 
*^ to the full value thereof, in some respectable fire insurance office (e)f 
" in the joint names of the said [lessor] his fheirs or executors or 
" administrators] or assigns, and of the said [lessee] his executors, 
" administrators or assigns, and keep the same so insured during the 
" said term, and will, upon the request of the said [lessorj or his pieirs 
" or executors, administrators] or assigns, or of his or their agent, show 
^^ the receipt for the last premium paid for such insurance for eveiT 
** current year; and as often as the said premises hereby demised sliafi 
" be burnt down or damaged by fire, all and every the sums or sam of 
" money which shall be recovered or received by the said [lessee], his 
^^ executors, administrators and assigns, for, and in respect of such 
" insurance, shall be laid out and expended by him or them in buildine 
" or repairing the said demised premises, or such parts thereof as shall 
" be burnt down or damaged by nre as aforesaid." 

(o) Or " In the [name of office or company], or in some other respec- 
" table fire insurance office, to be approved of by the said [lessor] his 
" [heirs or executors, administrators] or assigns," in the joint names, <iK;. 



(a) Warren, v. RudaUy 6 Jur. 
N. S. 396, V. C. W. 



(b) p. 977. 
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obligations on the part of the landlord to insure and expend 
the insurance monies in rebuilding, and the cost of so doing 
is taken into consideration in fixing the amount of the rent. 
But more commonly they are by the lessee, and provide for 
the amount to be insured, that the policy shall be efiected 
with some particular office or some other insurance office to 
be approved by the lessor, and for the names of the persons 
to whom the policy is to be granted, which are usually 
either that of the lessor alone, or those of the lessor and 
lessee conjointly. Such a covenant should also provide 
either for the deposit of the policy with the lessor, or for its 
production and that of the last renewal receipt, at his 
reasonable request, also for the expenditure of the insur- 
ance money in reinstating the demised premises. It is also 
usually fortified by a proviso for re-entry upon breach of the 
covenants generally, in which this particular covenant is in- 
cluded ; and without such a proviso, breach of the covenant 
would not support an entry or ejectment, but an action of 
covenant in which damages only could be recovered (a). 
Where there is a covenant to insure for a specified sum, and | y 
a covenant to repair in general terms, the liability under 
the latter covenant is not limited to the amount of the 
insurance (i). 

A covenant to insure is an usual covenant, and when an xo insure is an 
agreement for a lease to be executed with the usual asual covenant 
covenants has been made, the lessee is not entitled to have 
the covenant omitted, or the words "damage by fire and 
tempest only excepted," introduced into the covenant to pay 
rent (c). 

The question has been raised whether such covenants whether they 
technically run with the land, and it has been generally {^^^ 
considered that they do so, at least when the property is 
situate within the limits of the Metropolitan Building Act. 
Thus Mr. Davidson remarks (d) — " A covenant to keep 

(a) Woodfall's Landlord and (c) Sharp v. MUHgan, 23 Bea. 
Tenant, 8 Edit. 620, citing Cole 419. 

Ejectment, 403, 429. (d) 1 Martin's Precedents, p. 

(b) Dighy t. Atkinson, 4 Camp. 364. 

97«» 
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^^ boildingSy situated within the bills of mortality, insaied 
" against fire, has, by a rather forced construction, been 
*^ held to be a covenant running with the land, because the 
" statute 14 Geo. III., c. 78, enables the landlord, by 
" application to the directors of the insurance office, to 
^' have the sum insured laid out in reinstating the premises; 
" and therefore it was held that the covenant, by the aid 
" of the statute, amounted to an undertaking to rebuild or 
" repair existing buildings, and so fell within the first 
" resolution in Spencer's case" (a). 

As we have already seen, this statute is not of local bat 
of general application (J), but whether they run with the 
land or no, it cannot be doubted but that such cove- 
nants are binding in equity upon the lessee (c) ; and, 
as regards the obligation of the assigns of the lessee, 
the force of the undertaking arises from the operation of 
the right of re-entry, which might be made to arise 
upon any arbitrary event, whether connected with the 
tenure or not. 

The construction of a covenant to insure will be a strict 
one, and will be the same both at law and in equity. Upon 
its breach the lessor may bring his action of ejectment 
against the lessee, and, under the power to re-enter upon 
breach of covenant, usually inserted in leases, may re-possess 
himself of his former estate. K the lessor has stipulated 
for an insurance in his own name, and the lessee has in- 
sured in the joint names of the lessor wnd himsdf^ the 
breach is fatal; the stipulated position of the lessor has 
been withheld from him, and the sole control over the 
insurance monies, if a fire had happened, would have been 
taken out of his hands {d). A fortiori j an insurance in the 
name of the lessee only is not sufficient It is unimportant 



(a) Vernon v. Smithy 5 B. & A. 
1; Doe v. Gladwin, 6 Q. B. 963; 
Pennial v. Harhome, 11Q.B.368. 

{h) Ante, p. 95. 

{c) According to the rule in 
Tvlk V. Moxhay, 2 Phill. 774. 

(d) It will be noted that the fire 



having occarred,and the money be- 
ing payable, either of the grantees 
of a policy could give a good receipt, 
and discharge the office or release 
an action. See 22 <fe 23 Vict. c. 
35, 8. 7, PenniaU v. Harbome, 
12 Jur. 169; 11 Q. B. 368. 
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lat no loss has in fact occurredy and that a policy exists 
rhen the action is brought. Leaving the premisea unin- 
nred, according to the form of the covenant, is a breach, 
lowever short the period (a). 

When the covenant is to insure forthwith, or to keep Reasonable 
the premises insured at all times after the date of the lease, l^^ff^ "ftiture 
the tenant is allowed a reasonable time to effect the in- inaurance. 
Borance ; in oile case from the 12th of January to the 18th 
of February in the same year was considered more than a 
reasonable time to have taken to effect the insurance (b). 

Of course, when there has beten a breach, it cannot be Office cannot 
remedied by the insurance office receiving the premium '®™ y breach, 
after the policy has lapsed, and dating back the receipt (c). 

When a lessee has covenanted to insure, with a right of The effect of 
re-entry on default, and sub-demises to another, if he does gu^^]^^/ * 
not intend to effect the insurance himself, he should not 
only require the sub-lessee to enter into covenants similar 
to those in the original lease, but should require him to 
indemnify him against the consequences of any breach of 
covenant, for it has been con&idered that the covenant to 
insure could not be construed as a covenant to indemnify, 
and that the lessee could not recover as damages the value 
of the reversionary interest in the term which he may have 
lost by the non-performance of the covenant to insure (d). 

Where the covenant is that the lessor shall insure and The effect of an 
the lessee shall repay him the amount of the premium paid, ^JlJ^^^^^, 
some inconvenience may arise to the latter from being at the repay money 
mercy of the former as regards the terms on which the niium. 
insurance is effected. In a late case the lessor, upon the 
reftisal of the office first insuring to continue the policy, 
effected another insurance, not within the terms of the 
covenant, in that it was in an office not approved by the 
ground landlord, of whom the lessor was tenant, and paid 
the extravagant premium of 25 guineas per cent,, and 

(a) Hey v. Wyche, 2 Gale & D. (c) WiUon v. WiUon, 14 C. B. 
569. 616; 18 Jur. 681. 

(6) Doe ▼. Ulph, 13 Jur. 276, (d) Logan v. HaU, 11 Jur. 804, 
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brought an action for the amount, paid, which was, however, 
restrained in equity (a). 

It has been decided that where there was a covenant 
not to carry on any noisome or offensive trade, the word 
" dangerous " not being added, the deposit of lucifer matches 
to such an extent as to render the premises uninsurable wa» 
no breach of the covenant (J). 

But strict as is the construction at law, there may hav& 
been cases in which a non-literal performance has been 
held sufficient ; a court of law exercising a ^piasi equitable 
jurisdiction for the simple furtherance of justice. Thus, 
when the conduct of the lessor was such as to induce the 
lessee to consider that he was doing all that was necessary, 
— where the covenant was to insure in the names of the 
lessor and lessee in two-thirds of the value, and the lessee 
insured in a less sum in his own name only, but for the 
amount formerly insured by the lessor, who retained both 
lease and counterpart, and gave an abstract only to the 
lessee, — it was held that there was no right to recover even 
at law (c). And the same was the case when a covenant to 
insure in the joint names was held to be sufficiently fulfilled 
by an insurance in the name of the lessor only, such an 
insurance being more beneficial than the one contracted 
for (d). In a case when a lessee covenanted to insure and 
deposit the policy with the lessor, it was held to mean, not 
that the lessee would effect a particular policy and keep it 
on foot, but would always keep the premises insured by 
one policy or other (e). 

The lessor may waive the breach, and the receipt of 
rent, with a knowledge of the breach of covenant, will be a 
sufficient waiver ; but where there is a continuing covenant 
any subsequent discontinuance of the insurance will be a 
breach (/), and the receipt of rent is no waiver, unless it is 
of rent due on a day after the forfeiture was incurred {g). 



(a) The Leather Cloth Company 
V Brensej/, 8 Jur. N.S. 425, V.C.S. 

(/;) Hii'kmnn v. Isaacs^ 4 L. T. 
N. S. 285, Q. B. 

(c) Doe V Howe, Ry. <k M. 343; 
Doe V. Sutton, 9 C. & P. 706. 



{d) Havens v. Middleton, 17 
Jut. 271. 

(e) Doe V, Peck, 1 B. ib Ad. 428. 

(/) Doe v. Oladirin, 6Q.B. 95a 

(g) Price v. JVorwood, 5 Jnr. 
N. S. 472; 4 H. «fc N. 612. 
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The right to enter for a forfeiture is not aflfected by a A distress is 
proviso, that if the lessee does not insure the lessor may do 
80 and distrain for the amount of the premium (a) ; but it 
would seem that an actual distraint is an acknowledgment 
of the existence of the tenancy, and consequently a waiver 
of the forfeiture (J), 

This subject has very frequently been brought before the Specific per- 
Courts upon bills for the specific performance of contracts 
of sale of leasehold estates. The due performance of the 
covenant then becomes a question of title, which it is 
incumbent upon the vendor to prove. K, upon its breach, 
a right of entry arises in favour of the lessor, proof of the 
breach is an answer to a bill for specific performance, and will 
justify an action for the recovery of the deposit money (c). 

And as between intending lessor and lessee, when there 
was an agreement for a lease upon the terms of a draft 
lease, containing a special covenant to insure, specific per- 
formance was refused, when by reason of the neglect of the 
tenant to insure, the lessor would have been entitled to 
re-enter immediately after the execution of the lease (d). 

The assignee of the reversion cannot take advantage of The assignee of 
a forfeiture for breach of covenant which has occurred *^®"^®'^°"* 
Wore the assignment, for the right of the entry could not 
l>c assigned ; but he can, of course, do so for any breach 
^r the conveyance to him (e). 

When a right of entry arises by reason of the non- Equitable 
payment of rent, equity will, as is well known, generally ^®^®^ 
grant relief against the forfeiture upon payment of the 
s-rrears and costs {/) ; but this relief, until lately, could not 
^ granted upon the breach of the covenant to insure, and 
that notwithstanding that no fire had happened. That was 
^d Is {ff)y except under the operation of the statute to which 

(a) Doe V. Jepson, 3 B. & Ad. 683; vide Rogers v. Tudor. 6 Jur. 

402. N. S. 692. 

^ (6) Price v. Worwoody 6 Jur. {e) Crane v. Batten, 3 Com.Law 

'^. a 472. Rep. 1696 

^ (c) PenniaU v. Harbor ne, 12 (/) Bowser v. Colby, 1 Hare, 

j!^^. 159; Wilson v. Wilson, 14 109. 

^- B. 626. (^f) Reynolds v. Pitt, 19 Ves. 

(d) Gregory v. Wilson, 9 Hare, 134. 
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we shall next hereafter refer, a general rule ; but there may, 
of course, be grounds arising from the acts of the lessor, which 
may entitle the lessee, or his assignee, to relief in equity; 
as where the proceedings of the lessor may have amounted 
to a trap to throw the responsibility upon the lessee. In 
such a case, a perpetual injunction would be granted to 
restrain the action, but without prejudice to the lessor's 
rights in respect of future breaches (a). We have already 
seen in this chapter that a similar jurisdiction in such cases 
has been even exercised at law, and now a defence of this 
kind might be sufficiently raised by equitable plea; but such 
relief would, it is apprehended, be more effectually sought 
in a Court of Equity, and there would be a concurrent 
jurisdiction. 

And now by a recent statute (22 & 23 Vict., c 35) it is 
enacted as follows : — 

(Sec. 4). '^ A Court of Equity shall have power to relieve 
" against a forfeiture for breach of a covenant or condition 
" to insure against loss or damage by fire when no loss or 
" damage has happened, and the breach has, in the opinion 
" of the Court, been committed through accident or mistake, 
" or otherwise, without fraud or gross negligence, and there 
^* is an insurance on foot at the time of the application to 
" the Court in conformity with the covenant to insure, upon 
*^ such terms as to the Court may seem fit." 

(Sec. 6). " The Court, when relief shall be granted, 
" shall direct a record of such relief having been granted to 
" be made by endorsement on thje lease or otherwise." 

(Sec. 6). " The Court shall not have power under the 
" Act to relieve the same person more than once in 
" respect of the same covenant or condition ; nor shall it 
" have power to grant any relief under the Act when a 
" forfeiture under the covenant, in respect of which relief is 
" sought, shall have been already waived out of Court, in 
" favour of the person seeking the relief." 

(Sec. 7). " The person entitled to the benefit of a 



{a) Meek v. Carter, 4 Jur. N. S. 992. 
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^' oovenant on the part of a lessee or mortgagor to insure irregular 
" against fire shaU, on loss or damage by fire happening, ^°*^**- 
"have the same advantage for any then subsisting in- 
" surance relating to the building covenanted to be insured, 
"effected by the lessee or mortgagor in respect of his 
" interest under the lease or in the property, or by any 
•' person claiming under him, but not effected in conformity 
' with the covenant, as he would have firom an insurance 
' effected in conformity with the covenant" 

(Sec. 8). " When, on the bond fide purchase, after the Relief of pur- 
' passing of the Act, of a leasehold interest under a lease, ^ "*'* 
^ containing a covenant on the part of the lessee to insure 
'^ against loss or damage by fire, the purchaser is furnished 
^^ with a written receipt of the person entitled to receive the 
" rent, or his agent, for the last payment of rent accrued 
" due before the completion of the purchase, and there is 
" subsisting, at the time of the completion of the purchase, 
" an insurance in conformity with the covenant, the pur- 
" chaser, or any person claiming under him, shall not be 
" subject to any liability by way of forfeiture or damage, 
" or otherwise, in respect of any breach of the covenant 
"committed at any time before the completion of the 
purchase, of which the purchaser had not notice before 
" the completion of the purchase ; but this provision is not 
" to take away any remedy which the lessor, or his legal 
^^ representatives, may have against the lessee, or his legal 
" representatives, for breach of covenant" 

(Sec. 9). " The preceding provisions shall be applicable 
" to leases for a term of years absolute, or determinable on 
' a life or lives, or otherwise, and also to a lease for the life 
' of the lessee, or the life or lives of any other person or 
^ persons." 

By a later statute similar powers are conferred on 

Durts of law ; and it is enacted (a) that, " in case of any 

ejectment for a forfeiture for breach of a covenant or 

condition to insure against loss or damage by fire, the 

(a) 23 & 24 Vict 0. 126, s. 2. 
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^^ Court or a judge shall have power, upon rule or sum 
" to give relief in a summaiy manner, but subject to 
'^ as thereinafter mentioned (a), in all cases in whicl 
" relief may be obtained in the Court of Chancery," 
the provisions of the preceding Act, " and upon 
^^ terms as would be imposed in such Court." 

It will be noted that the language of the fonm 

is general, without any restriction as to time ; thence 

been decided that relief might be granted for a breac 

sequent to its enactment, although of a covenant contaJ 

a lease of previous date (b). And when an expensive 

tion in equity had been caused by the lessor of the pi 

the Court refused to give him his costs, except at la\« 

Trustee not Lastly, a trustee, although bound to make the d 

to^eiSforee a^ the trust estate, is not necessarily obliged to take adv 

foifntiire. of a forfeiture. In a late case Lord Eldon, obsen 

" There are forfeitures arising from breaches of co 

" against which Courts of Equity cannot relieve, but 

'^ a judicious landlord would not take advantage 

granted relief to a tenant, against whom the commi 

the estate of a lunatic, as landlord, had brought an 

of ejectment. The breach was of a covenant to repa 

not to insure, but was admitted to be one against w 

Court of Equity would not relieve as against the less( 

Aitoproyisinns A provision for the insurance of the premises a 

^ *rf A^*^^* ^PP^^^ti^^i of ^^ insurance monies is important, a 

uuuiance has been held that a tenant, under covenant to rebui 

"^*^' no equity to compel his landlord to lay out the 

received by him from an insurance office in reinstati 

premises, or to restrain him from sueing on the covei 

pay rent (e) ; and, if this is true, the converse case, 

the uncovenanted insurance is on the part of the 1 

would appear to follow the same rule; but either 



(a) Namely, to the Court or a (d) Ex parte Vaughan 
Court of Error. R. 436. 

(b) Page v. Bennett, 2 Giff. {e) Leeds v. CheetJiam, 
117; 6 Jut. N. S. 419. 146 ; Lqfft v. Dennis, 3 JE 

(c) lb. 474. 
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may, by diligence, obtain relief under the statute, which 
enjoins upon the insurers the expenditure of the insurance 
money in reinstating the premises, upon the request of any 
person interested in the injured buildings (a). 



(a) 14 Geo. III. c. 78, 8. 83 ; App.; ante, chapter 7, The Loss and 
its Adjustment, p. 96. 
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CHAPTER X. I 

VENDOR AND PURCHASER — MORTGAGOR AND MORTGAGEE — ^TENANT FOB 
LIFE AND REMAINDERMAN — ^REAL AND PERSONAL REPRESENTATIVSS. | 

i 

When a contract has been made for the sale of real ] 
Vendor and property, the purchaser immediately thereafter is in equity 
pure a8er. ^^^q beneficial owner of it ; it is vendible as his, chargeable j 
as his, capable of being incumbered as his ; it may be | 
devised as his, may be assets, and will descend to his heirs. 
If by any accident the value should be largely increased 
before the conveyance, as, for example, if the land were 
suddenly required for some railway, dock, or other pubKc 
project, he would reap the benefit of the increase in value, 
and if any accidental damage happens to it, he must bear 
the loss. If, therefore, a fire occurs between the time 
of the sale and the completion of the contract, in the 
absence of any provision to the contrary, the loss falls 
upon him ; he cannot claim either an abatement for bis 
purchase-money or repudiate his bargain. Neither is 
the vendor under any obligation to communicate to him 
whether there is any existing policy or not. The vendor 
is indeed trustee for him of the legal estate, and of the 
possession until the purchaser is put into possession, but 
he is not trustee to all intents and purposes, so as to place 
him under the same obligations as might attach upon 
an express trustee. If there is an insurance existing at the 
time of the fire, without an express stipulation to that effect 
the purchaser cannot claim the benefit of it, and if there is 
none, it follows that he is not damnified. The destruction 
of the buildings by fire will not, moreover, as a general 
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rale, induce a Court of Equity to refuse a decree for specific 
performance, when there is a clear contract (a). 

When a sale is made by the order of the Court of Sales before 
Chancery, it was formerly the established rule, that the 
purchaser was not to be considered in equity as the owner 
)f the estate, until the passing of the order confirming the 
report of the Master ; while, according to the new practice, 
the certificate is settled in Chambers, signed by the judge, 
md filed, and after the expiration of eight days becomes 
ibsolute. After this time, any deterioration of the 
property as by fire, without the consent of the vendor, falls 
ipon the purchaser (J) ; but until then the risk is that 
)f the vendor. In a, case before Lord Eldon, where 
ie purchaser had presented his petition for the confir- 
nation of the report, but before the order was made a 
ire occurred, he was held entitled to have the deteriora- 
ion in value of the premises ascertained, and the amount 
leducted from the purchase-money (c). This seems just, 
ince until the confirmation the bidder was not actually 
he purchaser, although he could not retract his bid, but 
^as hable to have the biddings opened by any person 
ffering higher terms. 

It has been long decided that policies of fire insurance Fire policies 
re mere personal agreements, and, according to the usual able"witlKmt" 
irm, are not transferable without the consent of the office ; ^^^ consent of 
lat they are not insurances of the specific things mentioned 
be insured, and do not attach to the realty, or in any V 

anner go with the same as incident thereto by convey- 
ice or assignment, but are only special agreements with 
e assured against such loss or damage as he may sustain ; 
at the party insuring must have a property at the time of 
e loss, or he can sustain no loss, and consequently can 



(a) Paine v. MeUor, 6 Ves. 362; Bea. 265 ; Harford v. Furrier, 

arford v. Furrier, 1 Mad. 632; 1 Madd. 632. 

ywson V. Sohymon, 1 Drew. <b {c) Ex parte Minor, 11 Ves. 

la. 1. 662; Twigg v. FiJieU, 13 Ves.618; 

{h) Robertson y. Skelton, 12 1 Jac. & Walk, 639. 
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be entitled to no satisfaction (a). This is the view whichi. 
the offices themselves endeavour to uphold. The obligation, 
in the policy is strictly limited to such loss or damage bjr 
fire as the assured shall sustain, and among the conditioas 
is one expressly providing for the mode by which the 
benefit of the insurance may be transferred to a third party, 
namely, by an indorsement by or with the consent of the 
office, and in no other way. They have in fact many 
reasons why they should require this ; first, it is important 
that they should know whom they insure ; secondly, that 
they should have the option of refusing an undesirable 
insurer, for example, one who by bad management (without 
imputing firaud) had had repeated losses by fire in his es- 
tablishment ; thirdly, that as regards mercantile insurances, 
as large a number of policies as possible may be efiected, 
such policies not being usually assigned at all, but each 
successive purchaser insuring by a policy, generally of 
limited duration, for his own benefit It is difficult, how- 
ever, to avoid suspicion that the original foundation of 
these positions may not be the rigid legal rule that such 
policies, being mere personal contracts, are not assignable 
at law at all, and that, there being no privity of estate 
between the office and the assured, the undertaking in the 
policy, even if under seal, cannot run with the land, 
although, as we have seen, covenants to insure are con- 
sidered to do so. These propositions are now fully es- 
tablished, and have been so since the years 1721 and 1734, 
when two cases of great authority were decided by Lord 
Chancellor King and Lord Hardwicke, in which assign- 
ments, without the consent of the office, made after losses 
by fire had happened, to a purchaser and a reversioner after 
the expiration of a lease, were held void (i). 

When the subject of sale is a leasehold estate, some 
fiirther questions are superadded. In the event of accidental 
fire after the contract and before conveyance, the purchaser 



ids Paine v. Mellory sup. 

Ih) Lynch v. Dai^seU, 3 Brown Badooch, 2 Atk. 554. 



P. C. 497 ; Saddlers' Company ▼. 
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maybe bound to accept an assignment, although he thereby 
renders himself liable to rebuild under the covenant to up- 
hold and repair, so that the acceptance of the property, even 
w a gift, would be a loss. This is perhaps an unavoidable 
liardship, when there is no insurance. 

When there is a covenant to insure and a power to Covenant to 

re-enter upon its breach, the validity and continuance of fomMc^a 

the insurance becomes a matter of title, and if a good title ™***«' ^^ ^*tle- 

is not shown, the purchaser may repudiate his bargain, and 

recover his deposit in an action. In such a case, the onus 

of insuring to the time up to which a good title is to be 

shown falls on the vendor, and even beyond this time, if 

ie recklessly neglect to insure, it may be at his own risk, 

for it is always optional for a Court of Equity to make or 

lefhse a decree for specific performance, and in case of 

hardship, it will accept the latter alternative and leave the 

vendor to his remedy at law (a). Thus, in a late case, the 

contract for sale was on the 8th of June, and the purchase 

was to be completed on the 20th of July, up to which day 

all outgoings should be paid by the vendors. There was a 

covenant to insure and right of entry on its breach. One 

of the vendors, who were trustees, took the unusual course of 

going to the insurance office and renewing the policy which 

fell due at Midsummer for a month, to the 24th of July. 

The title was accepted, but owing to a delay in the valuation 

of the fixtures, the purchase was not completed on the 

20th of July, and the vendor forgetting the matter, the 

insurance was allowed to drop, and on the 26th of August 

the purchaser on that ground refused to complete. V.-C. 

Kindersley refused to compel a specific performance, not 

considering that the vendors were bound to renew for a 

year, but that their conduct was unusual, and that if they 

thought fit to run the matter so fine as to cause great risk 

to the purchaser, they must not be surprised at a Court of 

Equity refusing its assistance against him. The bill was 

then dismissed, but without costs (i). 

(a) Palmer v. 0<yrmy 25 L. J. {h) Dotcson v. Solomon^ 6 Jur. 

Ch. 841, V.-C. K. N. S. 331 -, 1 Drew & Sm. 1. 

L 



146 

Protection of 
purchaser by 
statute. 



Condition of 
sale. 



Condition not 
allowed to 
protect a future 
breach. 



VENDOR AND PURCHASER, ETC- 

The reader will remember, that by the recent statute 
a purchaser without notice of a breach of a covenant to 
insure is protected from a forfeiture when the receipt of 
the lessor for the last payment of rent is produced, and a 
policy is exhibited in conformity with the covenant (a). 
This is a very necessary protection for the purchaser, 
since it has long been usual for the vendor of a leasehold 
estate to protect himself by a special condition in the 
particulars or agreement for the sale, to the effect, ^' that 
" no purchaser shall require any other evidence of the 
*^ covenants and conditions of the lease having been 
" observed and performed up to the completion of the 
^* purchase, than the production of the receipt for the 

" rent, up to the day of last." 

Although the point does not appear to have been taken 
in practice, there seems to have been an objection in 
principle, until the recent alteration in the law, to such a 
condition, when the vendor was aware that there was a 
right of re-entry existing, on the ground that the 
condition was a catching one to compel the purchaser to 
accept a bad title (J). In an extreme case it might be 
contended, that a stipulation of this nature tainted the 
whole agreement, and made it void at law as fraudulent, 
but short of this it might be a sufficient reason to induce 
a Court of Equity to refuse a decree for specific per- 
formance. 

Thus, in a recent case, there was a condition of sale 
that possession under the lease should be deemed conclu- 
sive evidence of the due performance or sufficient waiver 
of any breach of the covenants of the lease up to the 
completion of the contract. There had been a breach of 
the covenant to insure (which was subject to a right of 
re-entry), both before the sale, which was made on the 



(a) 22 <k 23 Vict. e. 35, s. 8. 

{h) Drysdale v. Mace, 2 Eq. R. 
388; 5 De G. M. & G. 103; Lack- 
Ian V. Reynolds, 2 Eq. R. 714; 
Cox V. Middleton, 2 Eq. R. 631; 
Gibson v. D'Este, 2 Y. &. C. C. C. 



542; Symonds v. James, 1 Y. & 
C. C. C. 490 ; Rhodes v. Ibbetson, 
4 De Gex, M. & G. 792 ; Lord 
Clermont v. Tasburgh, 1 Jac. & W. 
112; Shepherd v. Keatley, 1 Cro. 
M. & R. 117. 
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24th September, 1855, and after, by omitting to renew 
the poKcy until the 5th of November following. Upon a 
bill for specific performance, the Court held that although 
the condition would apply to the former breach, the latter 
was fatal, as the Court would not sanction a provision 
applicable to future breaches of covenant (a). 

From the above remarks it follows, that when a sale The course to 
is intended, there should be a special arrangement for the whena"^e is 
insurance of the property up to the settlement of the contemplated, 
purchase ; and when there is a very stringent condition in 
the policy, avoiding it if the assured shall qualify his 
interest, except by way of mortgage, it may be prudent 
to arrange for the continuance of the assurance in the 
meantime, although it might be diflScult for the office to 
contend that the policy did not continue to protect the 
insured, as regards the residue of his old estate remaining 
in him, since he would remain entitled to the legal estate 
and a lien for the unpaid purchase-money. In a very 
recent case already cited, a condition of sale that the 
vendors should clear all outgoings up to the day of the 
completion of the purchase, was held to throw upon them 
the onus of keeping the premises insured, when they were 
lield upon a lease containing a covenant to insure, with a 
right of re-entry on its breach (J). 

The doctrine that the purchaser of insured property 
does not, by virtue of his purchase alone, acquire any 
right to the insurance moneys, has been carried to its 
extreme length in a recent decision. In this case a 
trustee for sale, effected an insurance in his own name, 
and sold the property, but, before the purchase was 
completed, the house was burnt down. The office paid 
the amounts insured to the trustee, who, without the con- 
currence of his cestui que trusts^ allowed the purchaser to 
deduct it from the purchase-money on the completion of 
the contract. Upon a bill filed by the cestui que trusts^ it 

(a) Howell v. KnighUey, 2-Jur. (ft) Doirson v. Solomon, sup. 

5^. a 455, R. 

L 2 
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was held that the purchaser was not entitled, in the 
absence of any special provision to that effect in his 
contract, to the benefit of the policy, but that they were 
entitled to a lien upon the property for the amount 
deducted as unpaid purchase-money (a). 

Upon the sale of a chattel, directly the contract is 
complete, the property passes to the vendee, and will be 
at his risk, although not removed by him, and a sub- 
sequent time may be named for the payment of the price. 
Thus when a stack of hay was sold, to be paid for in a 
month, but with permission for the purchaser to leave it 
upon the premises for some time longer, but not to cut it 
without payment; upon its subsequent destruction by 
fire, it was held that the property passed to the vendee 
by the sale, and was at his risk {b). And this, as we 
have seen, is the case upon sales of real estate, the pro- 
perty passing by the contract, and thereby vesting in 
equity in the purchaser. But where there remains some- 
thing to be done to the goods, such as even ascertaining 
their number, or separating them from a larger bulk; until 
this is done, and they are specifically appropriated, it has 
been considered that the property does not pass^ and they 
will be at the risk of the vendor (c). 

When merchandise is sold in the City of London, the 
question as to the party at whose risk the property lies 
immediately after the contract, depends upon the con- 
ditions of the sale. By the usual public sale conditions 
it is provided, that the merchandise " will be considered 
" at the risk of the sellers until the prompt-day or de- 
« Uvery of the warrants, or the day of payment, whidiever 
" may first happen." The prompt, or prompt-day, is the 
technical term for the day of the settlement of the pur- 
chase, the condition providing for the payment, at the 



(a) Poole V. Adams, 33 L. J. 
Ch. 639; 12 W. R. 683, V. C. K. 

(b) Tarling y. Baxter, 5 B. & C. 
360. 



{c) Zagury y. FumeU, 2 Gamp. 
240-242; OiOeU v. ^£tt,2C.AM. 
530 ; Langton y. Higgins, 4 H. & 
N. 402; GodU v. Rose, 17 C. B. 
229; Wait v. Baher, 2 Ex. 1. 
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option of the selling brokers, either by cash on "the 
prompt-day," by acceptance at 70 days from the day of 
3ale, or on delivery of the warrants, interest being allowed 
to the expiration of 73 days from the day of sale, if such 
jayment be made within 21 days afterwards, or, if not, to 
he day of the prompt only. In a recent case (a) which 
ccurred upon the great fire at Cotton's Wharf, on the 
2nd of June, 1861, it appeared that it was the custom of 
lie trade for the broker of the purchaser to clear the 
oods and take up the warrants, either with or without 
lie consent of the purchaser, and in the latter case with 
he right on the part of the broker to the benefit of the 
iscount for his advances. This the broker did, paying 
or the goods on the 28th of May, the 20th of July being 
he day of the prompt. On the day of the fire, the 
lefendant, the purchaser, gave instructions to the plaintifi^, 
he broker, to clear the goods, but before the ceremony of 
paying and clearing could be gone through the property 
^as destroyed. The question was, whose was the loss, 
[f there had been no prepayment, it would have been the 
seller's ; if the money was paid without the authority of 
the principal, it would have been the broker's ; but if the 
broker had the authority of the principal, either expressed 
3r implied, it would have been that of the latter. Under 
the circumstances, the Court considered the order of the 
purchaser an adoption of the previous payment by the 
broker, and held the former responsible accordingly. The 
»8e is interesting as showing the custom of the trade ia 
)uch cases. 

We have seen in the first chapter of this treatise that a Mortgagor and 
Mortgagee has an insurable interest in the property com- "^^^'^K^fl^ 
)rised in his security. He generally has the legal estate, 
ilways a beneficial interest, and is clearly entitled to 
nsure to protect himself. Whether he can insure and 
charge the mortgagors with the premiums is another 
question. Apart from the effect of the recent statute to 

(a) Sentance v. Hawley, 13 C.B. N.S. 469. 
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which we shall in the next place advert, it may be assumed 
that a mortgagee out of possession has no such right, nor 
does there appear any reason why he should have it. 
Insurance against fire is a part of the management of the 
property which a prudent owner, especially where there is 
Right of a mortgage, would not omit ; but the management remains 

possession to with the mortgagor, while he retains the possession. 
When the mortgagee ejects the mortgagor, and takes 
possession under the provisions of his mortgage deed, 
although it may not provide for the insurance, the pre- 
caution seems a reasonable one to be taken for the benefit 
of all parties. Hence, in a recent decision, it was held 
that a mortgagee in possession was entitled (under the 
usual directions to make him all just allowances) to be 
allowed in account any sums paid by him for the insurance 
of the premises against fire (a). But this decision, how- 
ever fair as between the parties, is not consistent with 
the previous decisions. Thus, in 1850, Wigram, V.-C., 
considered that a mortgagee in possession of dwelling- 
houses, warehouses, mills, and machinery, had no right to 
insure them, and add the premium to his mortgage debt, 
on the ground that the mortgagee was not a trustee for 
the mortgagor, and that the latter would have no right to 
require the sum payable on the policy, in the event of fire, 
to be laid out in restoring the premises. The provision 
of the Building Act was not under consideration, but the 
case was considered on its abstract grounds, and on the 
assumption that the mortgagor and mortgagee had no 
mutual rights in insurances not efiected under any stipula- 
tion in the mortgage deed, just as a lessor and lessee might 
insure leasehold property against fire without giving each 
other any interest in the policy (J). And in 1861, V.-G. 
Wood made a similar decision (c) ; and again, during the 
last year (1865), and notwithstanding that the mortgagor 
had covenanted to insure, and had neglected to do so {d). 



(a) ScTiolefield ▼. Lockwood, (c) Bellamy v. Briohenden^ 2 
9 Jur. N. S. 738. Johns & H. 137. 

{b) Dob8<mY,LandfSlLBief206, (d) Brooke v. Stone. 34 L.J. 

Ch. 251. 
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The argnment of the V.-C. in DcAson v. Landj is, Interest of 
however, inconsistent with a decision of Lord Chancellor J^^^^Si^of 
Cranworth in another case. A policy had been eflfected mortgagor. 
in the joint names of landlord and tenant, the latter of 
whom mortgaged to a mortgagee, with power of sale, who 
sold to the purchaser. The mortgagee rebuilt, but the 
tenant, the mortgagor, claimed a lien on the policy- 
monies for some expenditure on the land after the fire, 
and refused to concur in discharging the office. On a 
hill filed, he was compelled to do so. The Lord Chan- 
cellor seemed to consider that when there was no contract, 
a mortgagor insuring could not retain the money as 
against the mortgagee, the object of effecting the policy 
being the reinstatement of the premises (a). 

And now, by the 23 & 24 Vict., c. 145, it is enacted Statutory 
that, " When any principal-money is secured or charged ^^^^^ 
" by deed on any hereditaments of any tenure, or on any mortgagee. 
'^ interest therein, the person to whom such money shall, 
'^ for the time being, be payable, his executors (J), ad- 
'^ ministrators and assigns, shall, at any time after the 
" expiration of one year from the time when such principal- 
" money shall have become payable according to the 
" terms of the deed, or after any interest on such prin- 
'^ cipal-money shall have been in arrear for 6 months, or 
" after any omission to pay any premium on any insurance 
" which, by the terms of the deed, ought to be paid by 
" the person entitled to the property subject to the charge, 
". have," together with powers of sale and for the appoint- 
ment of a receiver, " a power to insure, and keep insured, 
" from loss or damage by fire, the whole or any part of 
" the property (whether affixed to the freehold or not) 
" which is in its nature insurable, and to add the pre- 
^* miums paid for any such insurance to the principal- 
" money, secured at the same rate of interest " (sec. 11). 

(a) Garden v. Ingram, 23 L. J. Assurance Company, 18 L. J. Ch. 
CL 478, L.-C. Cranworth; Mar- 216. 

Hage v. The Royal Exchange (b) Is this possible out of Ire- 
land ? 
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And every receiver appointed by virtue of the act " shall, 
" if so directed in writing by the person entitled to the 
" money secured by the charge, insure and keep insured 
" from loss or damage by fire, out of the money received 
" by him, the whole or any part of the property included 
" in the charge (whether aflixed to the freehold or not) 
" which is in its nature insurable ^* (sec. 22). But these 
provisions, although it is not very clear, appear to apply 
only to deeds and instruments executed afber the passing 
of the Act, which received the royal assent on the 28th 
August, 1860. 

Again, a contest may take place between the real and 
personal representatives of a lunatic or infant tenant in 
fee simple or in fee tail, as to the produce of a policy. The 
rule as between these two classes is, that the Court will 
not permit any voluntary transmutation of real into per- 
sonal or personal into real estate, to the prejudice of either 
party, and any fund arising from the involuntary conver- 
sion of realty, as when land is taken by a railway com- 
pany under its compulsory powers, although of a personal 
nature, will descend to the real representative. But where 
the infant or lunatic is the beneficial owner, and the fund 
arises from the produce of a fire policy, the Court will 
look to his advantage only, and will inquire whether it is 
desirable to lay it out in rebuilding, and if it is found not 
to be so, will invest it as part of his personal estate. And 
this would appear to be the rule whether the insurance is 
effected by order of the Court in an administration suit, 
or by trustees acting in execution of the trusts of a will, 
in the absence of a special trust to the contrary (a). An 
old case, before Lord Hardwicke, may be thought to be 
inconsistent with this view, but may be distinguished, 
from the fact that the money, which was collected on 
briefs for a special purpose, viz., the rebuilding of a copy- 
hold house burnt down, was impressed with a trust for 
that purpose. The Court held that the fund belonged to 



{a) Seymour v. Vernon, 16 Jur. 189, V. C. K.; in re Skingley, 3 Mac. 
& Gor. 221. 
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the tenant in tail in remainder, subject to a deduction, in 
favour of the personal representative of a deceased infant 
tenant in tail, equivalent to the interest of the fund during 
the life of the infant (a). 

Fire insurance is, as we have seen, a personal contract, Tenant for life 
and when an insurance has been effected by a person ^]^™"^ ^" 
having a limited interest, such ad a tenant for life in pos- 
session, the remainder-man will, as a general rule, have no 
lien upon the insurance money. If the tenant for life, or 
other person having such partial interest, does insure, the 
remainder-man may require the money to be laid out in 
rebuilding, by notice to the oflSce under the 83rd section 
of the 14 Geo. III., c. 78, but, if he does not do so, he 
wiU have no remedy except such as may arise from the 
terms of the settlement. If the insurance were, indeed, 
effected in consequence of an express trust or direction 
therein, and whether the settlement is made by deed or 
wiU is not important, the money would be impressed 
with the trust, and could not be otherwise disposed of. 
And an insurance effected by any person bound by such a 
trust would doubtless be referred thereto; but, short of 
this, the insured will be the person to take the benefit of 
his foresight, and the remainder-man will be only advan- 
taged by the fact that the tenant for life may be the 
better able, by the receipt of the money, to reinstate the 
premises, should he think fit so to do, or should he be 
under any general obligation to do so, such as would be 
implied by a liability to uphold and repair (J), or for 
waste. 

But if the tenant for life were under any obligation to Tenant for life 
uphold and repair, the Court would undoubtedly, at the ^ Te^au, 
instance of the remainder-man, if the insurance money was 
in Court, direct its application in rebuilding, and when When policy 
the insurance was effected by its own order, would pro- ©Jd^nrfSe 
bably make a similar direction in any case, whether he Court 

(a) Book V. Worth, 1 Ves. 459; (b) Leeds v. Cheeiham, 1 Sim. 
Cruickshank y, Bobarts, 1 Mad. 146. 
104. 
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was bound to repair or not, considering that the insurance 
was eflfected for the benefit of all parties (a). 
Ingurance- And when the fund has been impressed with a trust 

prcswMi with ^ forming part of the real estate of a testator, it will be 
a trust as go treated. In Norris v. Harrison {b) a sum of money 

received from an insurance office in respect of a house 
burnt on the estate, of which the assured was tenant for 
life, had been inyested in Consols by the assured, and 
part of it had been sold out and applied in rebuilding by 
the next tenant for life, who was executor of the first, in 
whom the remainder in fee was vested, and who disposed 
of it by will to another person. The question was, 
whether the remainder of this sum of stock belonged to 
the devisee of the real estate, or to the residuary legatee 
of the second tenant for life, and it was decided that the 
former was entitled ; very little, however, can be drawn 
firom this case, for the second tenant for life referred to 
the stock in the following terms:—" I hereby inform my 
^' executors that the said sum of stock is part of and 
" belongs to the real estate of J. B. (the first tenant for 
" life and reversioner), of which real estate I am now 
" possessed as tenant for life, imder the limitations of the 
" settlement made upon the marriage of my brother, the 
« said J. B., and which is after my decease, by the wiU 
" of my said brother, devised to his grandson " — the 
devisee in question. It was clear that those who claimed 
under the testator could not dispute his abandonment and 
disposition of this fund. 

In Ex parte Smith (c), the contention was between the 
parties entitled to the separate and joint estate of two 
bankrupts. A manufactory and utensils belonging to one 
partner, and left by him in the possession of the firm, 
were burnt, and the value received from the insurance 
office some time before the bankruptcy. The V.-C. con- 
sidered that although the possession would have made the 

(a) In re Skingley, 3 Mac. & (b) 2 Mad. 268. 
Gor. 221 ; Seymour v. Vernon, (c) 3 Mad. 62. 
16 Jut. 189. 
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property that of the joint creditors, yet that when the fire 
took place the visible possession was gone, and the 
property was withdrawn by its owner from the joint 
possession, and formed part of his separate estate. 

When the assured dies after a fire but before payment Real estate, 
of the claim, the right to sue is complete, and vests in his heir or devisee 
personal representatives, and the assurance-money will of the assured. 
form part of the personal estate, unless, where the amount j 
assured is on buildings, the heir or devisee can intercept || 
it by requiring its expenditure in reinstating the premises, I 
under the provision to this effect in the Building Act. 
When the fire occurs after the death of the assured, the 
subject is involved in a confusion which is a disgrace to 
the law. The policy usually contracts to indemnify the 
assured, his heirs, executors, or administrators, but the 
law will not allow any right of property not in the nature 
of real estate to descend to the heir, or even any right 
by contract or covenant to descend in this manner, where 
there is no privity of estate between the parties. Hence, 
as regards the buildings destroyed upon the real estate of 
the assured after his death, the right of action descends to 
the legal personal representative, but the right to the 
property to the real representative. It has been suggested 
that the former could not recover, because having no 
interest at the time of the fire he would not be damnified ; 
but this is not so clear, for the real estate is assets and 
subject to debts, and the personal representative may be 
directly interested should the personal estate prove insuffi- 
cient, especially after the admission of assets. This would 
make no difference in the descent of the property, but the 
heir of an insolvent estate would take nothing but a legal 
estate, which the Court of Chancery would compel him to 
part with; and can it be supposed that the accident of 
debts or no debts is to affect the liability of the insurers ? 
If any authority is wanted, the case of TuVc v. Moxhay (a) 
may be cited to prove that the Court will not allow the 

(a) 2 PhiU. 778. 
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evasion of an obligation legal at its inception and justly 
subsisting, on the ground that the legal right has beexi 
dissociated from the land by the operation of the law of 
real property. The case of a devisee as hoerea foetus doos 
not differ from that of the heir as hoerea nahis. It is not 
unusual to have a condition expressly providing, " that upon 
" the death of any person insured, the policy and interest 
** therein shall continue to the heirs, devisees, executors 
« or administrators, respectively, to whom the right of the 
" premises or property shall pass." This expresses the 
contract as it ought to stand, but does not get rid of 
the legal dilSSiculty which we have discussed. It is to the 
last degree improbable that any office would defend an 
action upon such a ground, and hence it is that the point 
has not called for any express decision. Upon a voluntary 
payment, even if there were no right to sue, the executor 
or administrator receiving it could not insist upon retain- 
ing it to his own use, but would be bound to pay or 
divide it according to the interests of the parties entitled 
to the estate, and this was expressly decided by the late 
V.-C. of England (a). 

When the property is of leasehold tenure, or otherwise 
in the nature of personalty, of course this difficulty does 
not happen, since the right to sue descends with the 
chattel, the property in which remains in the legal per- 
sonal representative until divested by his assent to the 
bequest, if there be any specific disposition by the 
testator. After such an assent, the same difficulty arises 
at law as in the case of a freehold. 



(a) Parry v. Ashley, 3 Sun. 97; Freme y. Brady, 4 Jur. N.S. 748; 
Bashford v. Cann, 33 Beav. 109; s«e Law of Life Assurance, p. 249. 
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CHAPTER XL 

LIABILITT FOB NEGLIGENCE AND OF THE HUNDRED FOB 

ACTS OF BIOT. 

■By the Common Law every master of a house or chamber Genendliability 

»_ -1 Tj.1 1 ' n ±_ i^»i/» •li>y the Common 

W-as bound so to keep his nre as to prevent it irom causing \^^^ 

injury to others. If a fire broke out in a house and burnt 

the adjoining dwelling or did other damage, the master 

:>f the house in which the fire began was liable to make 

liompensation for the injury, and it was not necessary to 

prove negligence which the law presumed. Thus, if my 

Bre by misfortune bums the goods of another man, he 

3hall have his action on the case against me. If a fire 

breaks out suddenly in my house, I not knowing it, and 

It bums my goods and also my neighbour's house, he 

shall have his action on the case against me. So if the 

fire is caused by a servant or guest, or any person who 

enters the house with the consent of its master. And 

the action lies against patrem familiasy not against his 

wife or servants ; and the same custom applied when the 

fire originated in the defendant's close, and not in any 

building (a). There were however some exceptions to this 

general responsibility, namely — ^when the fire was kindled 

by a stranger who entered the house without the consent 

of the master, or if it was caused by some inevitable 

accident, in which cases the liability did not attach (J). 

The rule of law which is thus expressed in unclassical 

latinity, " quilibet homo aut faemina ignem suum die et 

" nocte salvfe et securfe custodire teneatur, ne pro defectu 

(a) Turhermly,8tampyl2^s3k, case for negligence, A 6; Rolle's 
13. Abridgment (Action on the case B, 

(J)) Com. Dig. Action on the title, Fire). 
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" debit© custodiffi ignis hujusmodi damnum aliquid vicinis 
" suis eveniat," is but a branch of the more general rule, 
that he who puts a dangerous thing in motion, which 
causes injury to others, is in general responsible for the 
mischief which it occasions; and thus in an old case, 
when a man shooting with a gun at a fowl, thereby 
lighted a fire which consumed the house of another, it 
was considered that he was liable to an action upon the 
case for misfeazance, although not by the cUstom which 
we are now particularly considering (a). 
Statutory This being the state of the Common Law, a statute 

fOT wcid^tal ^*® passed in the sixth year of Queen Anne (J), which 
fire. enacted that after a day named, no action should be 

maintained against any person in whose house or chamber 
any fire should accidentally begin, nor should any recom- 
pense be made by such person for any damage sufiered or 
occasioned thereby (sec. 6) (c); and by another section, a 
fine of £100, to be distributed among the sufferers, at the 
discretion of the churchwardens, or 18 months' imprison- 
ment in case of non-payment, was imposed on the servant 
by whose negligence the fire might have been occasioned 
(sec. 3). These provisions seem to have found favour 
with the Legislature, since they were re-enacted among 
the provisions of successive Building Acts. The 14 G^eo. 
III., c. 78, s. 86, rendered the terms of the sixth section 
more comprehensive, by adding to the words house or 
chamber the words "stable, bam, or other building, or 
on whose estate;" and in this amended form, the sixth 
section is re-enacted by the Metropolitan Fire Brigade 
Act, although the third is repealed {d). The continuing 
section, although contained in a statute of a local and 
personal character, is itself general, affecting all the 
Queen's subjects, and operates as a public enactment (e) ; 
but upon it the important question arises, what meaning 
is to be given to the word " accidentally," as used in it? 



(a) Cro. El. 10, (d) 28 & 29 Vict. c. 90, Appendix. 

(b) c. 31. (e) Richards v. Easto, 15 M. 

(c) Appendix. & W. 251. 
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This might be employed in contradistinction to the word 
wilful, so that the same fire might both begin accidentally 
and be the result of negligence; but it might equally 
mean a fire produced by mere chance, or incapable of 
being traced to any cause, and so would stand opposed 
to the negligence of either servants or masters ; and the 
Court, in a recent case, observing "that it is found in 
" statutes which do not speak of wilful fires, but make 
" an important provision with respect to such as are 
" accidental, namely, by imposing a new penalty and 
" punishment on the negligence of servants ; and con- 
" sidering how great a change in the law would be 
" efiected, and how great an encouragement would be 
" given to that carelessness of which masters as well as 
" servants may be guilty" by the opposite view, decided 
that the construction which excluded negligence from the 
immunity accorded to accidents was the most reasonable 
of the two. In this case the defendant lighted a fire 
upon some heath land to bum the heather and gorse, and 
the flames communicated to the adjoining land of the 
plaintiff, in whose favour judgment was recorded, on the 
ground that the fire did not begin accidentally, but was 
knowingly lighted by the defendant (a). In commenting 
upon the question, the Court observed that a singular 
doubt had arisen from the mode in which this enactment 
had been discussed by Sir William Blackstone, in his 
Commentaries (vol I. p. 431), in a passage introduced 
incidentally as an illustration of the principle on which 
masters are held responsible for the acts of their servants. 
" Upon this principle," says the commentator, " by the 
" Common Law, if a servant kept his master's fire negli- 
*^ gently, so that his neighbour's house was burned down 
** thereby, an action lay against the master because this 
" negligence happened in his service ; but now the 
" Common Law is altered by the statute of the sixth of 
" Anne, which ordains, that no action shall be maintained 

(a) FiUiter v. Phippard, 11 Q. B. 347; 12 Jur. 202. 
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« against any one in whose honse or chamber any fir. 
'^ shall accidentally begin, for their own loss is sufficicEB. 
« punishment for their own or their servants' carelessness-* 
" This reason," continued the Court, " is not stated in tbi.^ 
*' Act and must be allowed to be very far from satis- 
" factory, because the principle upon which actions ax^e 
« maintainable is not the punishment of guilty persons, 
'* but compensation to innocent sufferers. Besides, 
" making servants punishable for fires resulting from 
" their negligence, is no exemption of masters from 
'* responsibility for the same fault ; for fires which acci- 
" dentally begin, are not fires produced by negligence." 
The arguments on either side of this question were 
discussed at length in a previous case before Lord Cot- 
tenham (a), and although no decision was required, it may 
be inferred that the opinion of that great Equity Judge 
was in accordance with the judgment in the latter 
case. The point arose in a petition of right in which 
Lord Canterbury claimed compensation from the CrowB 
for damage done to some property of the petitioner 
while Speaker of the House of Commons, by the fire 
which, in the year 1834, destroyed the Houses of Par- 
liament. It appeared that in making alterations in the 
law courts a quantity of old sticks, known as tallies, which 
were formerly used at the receipt of the royal exchequer, 
were ordered to be destroyed, and for this purpose the 
servants of the Commissioners of Woods and Forests tried 
to consume them in the stoves used for warming the House 
of Lords, but in so doing over-heated the flues, and caused 
the fire. It was contended that the persons by whose 
negligence the fire happened were servants of the Crown, 
and that the Crown ought to make good the damage; but 
the Court considered that the principle upon which a 
private employer is made responsible for the negligence of 
his servant, would not apply to the case of the Sovereign, 
who could not be held personally responsible, on which 

(a) Viscount Canterbury v. The Attorney Oeneral, 1 Phill. 306*. 
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ground, and also because that a demise of the Crown had 
happened between the time of the fire and of the presen- 
tation of the petition, a demurrer by the Attorney-General 
was allowed* 

The liability for negligence having been thus estab- Fires caused 

Ijshed, has given rise to many claims for compensation for enirinc»!^^ 

damage by fire arising from this cause. Of these, the most 

numerous class of cases has been where buildings or other 

property adjoining the line of a railway have been set on 

fire, presumably by sparks from the engine of a passing 

train, and in which the Railway Company has been held 

responsible for the damage if attributable to negligence. 

In one case (a), it was decided, that the fact that the fire 

had been caused by sparks from the engine was primd facie 

evidence of negligence on the part of the company, rendering 

it incumbent upon them to show that some precaution had 

l)een taken reasonably calculated to prevent such accidents, 

and also that evidence was admissible for the purpose of 

showing that other engines of the company, on other 

occasions, had thrown sparks or ignited matter to a 

sufficient distance to reach the building destroyed, without 

showing the precise circumstances under which the fire 

occurred. In giving judgment, Tindal, C. J., said — " the 

*' defendants are a company entrusted by the legislature 

' with an agent of an extremely dangerous and unruly 

*' character, for their own private and particular advantage; 

''and the law requires of them that they shall in the 

'' exercise of the rights and powers so conferred upon 

*' them, adopt such precaution^ as may reasonably prevent 

** damage to the property of third persons, through or near 

** which their railway passes. The evidence in this case 

** was abundantly sufficient to show that the injury of 

*' which the plaintiff complains was caused by the emission 

*^ of sparks or particles of ignited coke, coming from one 

** of tie defendants' engines ; and there was no proof of 

(a) Piggott v. The Eastern The Great Western Railway Corn- 
Counties Railway Company , 3 C. B. jtanyy 3 M. & G. 515. 
229; 10 Jur. 571; Aldridge y. 

M 



162 LIABILmr fob NBaUGENGE, ETC. 

^' any precaution adopted bj the company to avoid any 
^ snch mischance. I therefore think that the jury came 
^^ to a right conclusion in finding that the company were 
^^ guilty of negligence, and that the injury complained 
'^ of was the result of such n^ligence ; there are many 
** old authorities to sustain this view." When it was 
proved that the railway company ^^ had resorted to aU hmm 
means cfpreoaution " to prevent such accidents^ it was held 
by the Exchequer Chamber that they were not liable, as 
there had been in £Etct no negligence (a) ; but if there is 
conflicting evidence, the question must be decided by the 
jury (J). And the question to be left for the jury is not 
whether the company has taken every possible precaution 
which the highest scientific skill according to speculative 
evidence might have suggested, but whether it has used 
the best precautions in known practical use, and observed 
reasonable care in so doing (c). 
Canal company. ^ another recent case, a canal company was the de- 
fendant, and the claim was for property alleged to have 
been set on fire by sparks from the funnel of a steamboat 
used on the canal, being the property of some paper 
manufacturers, whose premises were near to, although not 
adjoining, the canal. Bramwell, B., left the case to the 
jury, telling them that they must be of opinion, in order 
to find for the plaintiffs, that the fire was caused by the 
engine of the defendants, and that they had been guilty 
of negligence, which he defined to be the neglect of any 
reasonable practicable precautions to prevent the emission 
of sparks from their engines. In this case there was con- 
flicting evidence, but the verdict was for the plaintiff (d). 
Summary in The result of the cases is summed up by Mr. Manby 

nulway caaea. gmith in his last edition of Sir Wm. Hodges' treatise on 

{a) Vauyhan v. The TaffVale Fos.&Fin. 730; Stokes y, JEastem 

Railway Company j 5 H. & N. 679. Counties Railway Company ^ 2 Fo& 

(h) Freemantle v. London and & Fin. 691. 

North - Western Railway Cow- {d) Longman v. Tli£ Chraid 

pany, 10 C. B. (N. S.) 89. Junction Canal Company, 3 Fofc 

(c) Ford V. London and South- & Fin. 738. 
Wtstem Railway Company, 2 
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w of Railways (a), in the following language : — 
the company will be liable for damages caused by 
irising from sparks from their locomotives, unless 
adopt all reasonable precautions to prevent such 
ents. Whether or not they have done so is a 
ion for the jury, to be decided on evidence. But, 
nd this, that there is this further question for the 
which does not appear to have been submitted to 
jury in England (6), namely, whether or not the 
5r whose rick is burnt, was not more negligent, 
.tious, and imprudent, in setting his rick where it 
placed — ^and the same argument will apply to any 
ion built by the side of the railway — than the 
any were in using such a locomotive as that com- 
ed of; and that this is a question of fact for the 
not a matter of law." If, by ordinary care, the 
f might have avoided the consequences of the 
mt's negligence, he cannot recover, for he is the 
of his own wrong in not exercising it (c). 
len property has been burnt by the felonious act of Remedy against 

• J. 1 -Li J ^1 -L 1 J the hundred in 

\ riotously assembled, the owner has also a remedy case of riot. 
;ute against the hundred under the riot acts. By 
& 8 Geo. IV., c. 31, consolidating and amending 
' on this subject, it is provided, that if any church 
pel (including dissenting chapels), house, stable, 
lOuse, outhouse, warehouse, office, shop, mill, malt- 
hop-oast, bam, granary, or any building or erection 
1 carrying on any trade or manufacture, or any 

thereof, or any machinery, whether fixed or move- 
repared for or employed in any manufacture, or any 
sngine or other mining engine, or mining building 
tion, or any bridge, wagon-way, or trucks for con- - 

minerals, shall be feloniously demolished, pulled 



Edit. p. 640. (c) Bridge v. The Orand Juno- 

has in America — Ros% v. turn Railway Company, 3 M. & 
%nd Worcester Railroad W. 248. 
ion, 6 Allen's Rep. 87, 
Court, Massachusetts. 

M 2 
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down, or destroyed, wholly or in part, by any persons 
riotously and tumultuously assembled together, m eveiy 
such case the inhabitants of the Hundred, wapentake, ward^ 
or other district in the nature of a Hundred, by whatever 
name it shall be denominated, in which any of the said 
offences shall be committed, shall be liable to yield full 
compensation to the person or persons damnified by the 
offences, not only for the damage so done to any of the 
subjects enumerated, but to any fixtures, furniture, or 
goods whatsoever therein (sec. 2). And when the damage 
is done in any city or town not forming part of any Hun- 
dred or like district, such city, town, or place, is made 
liable in the same way (sec. 12) ; and no proceeding is to 
be maintained under the Act unless the person or persons 
damnified, or such of them as have knowledge of the cir- 
cumstances, or the servant having the care of the property 
damaged, shall, within seven days after the commission of 
the offence, go before some justice of the peaceTiaving juris- 
diction over the place where the offence has been committed, 
and state upon oath the names of the offenders, if known, 
and submit to an examination touching the circumstances, 
and become bound by recognizance to prosecute the 
offenders when apprehended; and no action is to be 
brought but within three calendar months after the com- 
mission of the offence (sec. 3). In any action the High 
Constable of the Hundred is to be the defendant, and 
all inhabitants are made competent witnesses (ss. 4, 6). 
By the 2 & 3 of Will. IV., c. 72, the operation of the 
7 & 8 Geo. IV., c. 31, was extended to protect threshing 
machines, and any erection or fixtures thereto belonging. 
Neither of these Acts extend to Scotland or Ireland (a). 
There must be By several early cases it appears, that to recover under 

to desSy!" ^^^^^ ^^*^ ^^^^^ ™^* ^^ ^^ intention to destroy, and a 
mere intention to plunder will not be sufficient, and that 
this will be a question for a jmy (5). And thus when the 

(a) See Police and Improvement (h) Reid v. Clarice^ 7 Term Rep. 
(Scotland) Act, 26 & 26 Vict. 496; Lord King v. Chamhm, 4 
c. 101, s. 85. Camp. 377. 
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mob broke in and committed damage in a gmismith's shop, 
for which the Hundred was held responsible, and also stole 
and carried away arms, it was held that the Hmidred was 
aot liable for the plundered property, the theft being a 
separate felony not within the Act (a). By the 57 Geo. III., 
. 19, s. 38, the remedy was extended to give compensation 
3r acts of plunder, but this provision was repealed by the 
& 8 Geo. IV., c. 27, and has not been re-enacted. 

In all those cases where the insured have a primary The insurers 
:ght against third parties, who have been the authors ^"^liabuh^in 
f the injury either through negligence or more culpable the name of 
lisconduct not amounting to felony, the insurers on * ^^^^ ' 
laking good the loss are entitled to enforce the remedy of 
le assured, and in their name to recoup themselves for 
leir expenditure. The contract of insurance is treated as 
a indemnity, and the insurer as a surety who is entitled 
) all the remedies and securities of the assured and to ^ 

tand in his place. If the insurers were first liable, ' /^ 

ayment by them would be a satisfaction and relieve the (y: ^ 
Tong doer, but this is not so, for the latter is first liable, 
^he assured have indeed a double remedy ; if they pursue 
lat against the wrong doer and recover compensation the 
isurers escape, but if they choose to enforce the claim 
gainst the insurers in the first instance, the latter are 
ntitled to use the name of the assured in an action to 
3C0ver the money which they have paid. 

This was decided in Aldridge v. The Great Western 
iatlway Company (J), in an action against a railway 
ompany to recover the value of property set on fire, by 
parks from the company's locomotives; In Mason v. 
hinsbury (c), in an action against the Hundred, when the 
ouse of the plaintiff had been demolished in the riots of 
780 ; and in Clark v. the Inhabitants of the Hundred of 
Vy thing {d)j where stacks of hay and com had been I 1 

laliciously set on fire. In the latter case, Abbott, C. J., ' 



Cy^ 



(a) Bechwiih v. Wood, 1 B. <fe (6) 3 M & G. 515. 

[c) 2 Parke, 969; 

[d) 2 B. <fe C. 254. 



L 491. (c) 2 Parke, 969 ; 3 Doug. 61. 
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said — " The point upon which this motion has been 
" founded, was decided in this Court many years ago by 
" the case of Mason v. Sainsbury, Unless there be some 
" serious doubt as to the propriety of that decision we 
" ought not now to disturb it. I cannot bring myself to 
" entertain any doubt of its propriety. It is plain that the 
*^ intent of the legislature in this Act (a), and others of the 
^' like nature, was to make the inhabitants of the Hundred 
" vigilant for their own sakes, by making it their interest 
" to prevent the commission of offences, and where that 
" cannot be done to bring the offenders to justice. For 
" these reasons, independently of any question as to the 
" competency of the defendants to set up as a defence a 
" contract entered into with third parties, I am of opinion 
" that the principle of the Act freely justifies the former 
*' decision, and that we ought now to abide by it." 
The liability The result of thcsc cascs, as between the insurers and 

does'not^^^e *^® insured, where the assured property has been burnt by 
the inaurera. the negligence of the latter or his servants (short of wilW 
negligence which might amount to an overt act of felony), 
will not be in anywise to. alter their relative positions, as it 
is firmly settled that the insurers are still liable to make 
good the loss, that very negligence by which it has been 
occasioned being one of the principal risks to guard against 
which is the object of the insurers. It matters not whether 
the fire which causes the loss be lighted improperly, or 
after being properly lighted be negligently attended; in 
either case the insurers will be liable (5). 
But the assured But when the fire has spread, and other property, be- 
ikble to*Mme ^^^g^^g ^^ Other pcrsons, has been destroyed, the effect of 
other office, or negligence, if the cause of the fire, will immediately 
a set off. become important. In the case of two buildings insured 

in different offices, each office will be liable to indemnify 
its own insured; but it will appear from the preceding 
pages, that the owner of the property, adjoining that in 

(a) 9 Geo. I. c. 22. & Aid. 73 ; Dixon v. Sadter, 6 M. 

{h) Busk V. The Royal Ex- <fe W. 405; Dobson v. Sotheby 
change Insurance Company^ 2 B. M. & M. 90. 
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which the fire has been negligently allowed to commence, 
will have a remedy, not only against his insurance office, but 
against his neighbour also ; and that if he selects the former, 
the office will be entitled to enforce the claim against the 
latter in his name for its own benefit. And where the 
insurances are effected in the same office, there does not 
appear to be any reason why a different rule should 
prevail. The right would, however, in all probability, be 
Very sparingly exercised. The question of negligence 
Would be one for a jury to decide, and it would probably 
be only in a very glaring case that a verdict could be 
obtained. When the fire arose from the admitted negli- 
gence of a servant, the legal right might arise although 
the master were entirely guiltless, and in such a case it 
would not seem to be for the public benefit that the right 
should be enforced. To fix the employer with the 
liability, it would seem that the negligent act must be one 
committed in the course of the employment of the offender 
as the defendant's servant. In a recent case the defendant 
liad been permitted by the plaintiff to make use of a shed 
for working up some timber, and by the negligence of a 
carpenter in lighting his pipe and throwing the light into 
some shavings the whole was burnt down ; it was held, on 
this ground, that the defendant was not responsible (a). 

The law upon this point is not probably very generally As to insurance 
known, but by it, it wiU be found that although a man ySl^™^ 
may have insured his own property to its full value, he 
may yet possibly become a loser in the event of a fire 
through the negligence of his servant, by being compelled 
to indemnify his neighbour. The insurance offices may 
choose to view the matter in a mercantile, rather than in a 
legal light, but as there is nothing to prevent a private 
individual fi-om exercising his legal right, particularly if he 
is uninsured at the time, it becomes a question whether the 

(a) Williams v. JoneSy 11 Jur. responsible. See Dansey v. Eich- 

843, N. S. Dissentients, Black- ardson, 2 Com. Law Rep. 1854, 

bum and Mellor, J. J., who con- p. 1449; Woodman v. Joiner^ 10 

sidered that the defendant was Jur. N. S. 852 ; 12 W. R. 1007. 
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liability may not itself be guarded against by insurance. 
The only obstacle appears to be in the duty, which would 
fall as heavily upon an insurance of this limited character 
as upon one issued upon the ordinary terms. In France, 
where the rules of law on this subject do not differ very 
much from those of our Common Law, the risk of 
" voisinage " is very generally insured against (a). 

In the third book of the Code Napoleon it is declared, 
that " every one is responsible for the damage of which he 
" is the cause, not only by his own act, but also by his 
"negligence or by his imprudence" (s. 1383); and "a 
" person is responsible, not only for the injury which is 
" caused by his own act, but also for that which is caused 
** by the act of persons for whom he is bound to answer, or 
" by things which he has had under his care " (s. 1284); and 
a lessee *' is answerable in case of fire, unless he can prove 
" that the fire happened by accident or superior force or by 
" faulty construction, or that the fire was communicated 
" from a neighbouring house " (s. 1733); and " if there 
" are several hirers, all are jointly and severally responsible 
" for fire, imless they can prove that the fire began in the 
" house of one of them ; in which case the latter alone is 
" bound therein ; or unless some of them can prove that 
*^ the fire did not commence in their lodging, in which case 
" the latter are not bound therein " (s. 1,734). And the 
lessor is bound for deteriorations and losses which happen 
by the act of the persons of his house, or of his sub-tenants 
(s. 1735) (5). 



(a) Toullier Droit Civile Francois (b) See Richard's Code Napoleon, 
Tome XI. 221. Code Napoleon, 378, 476, 
Liv. III. 88. 1384, 1733, 1734. 
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CHAPTER XII. 

STATUTORY REGULATIONS FOR PREVENTmO AND EXTINGUISHING FIRES. 

The preservation of the great cities of the empire from the 
eflfects of devastating fires, is a subject which has frequently 
excited the attention of the legislature, and upon which, as 
might be expected, we find a variety of enactments in the 
statute book- These may be ranged under the following 
heads : — (1.) As providing for the proper construction of 
buildings, so as to render them the less combustible. 
(2.) For maintaining an efficient fire police and a sufficient 
supply of fire engines and other apparatus proper for 
extinguishing fires and saving the inmates of burning 
structures, and for vesting in the officers of such police such 
powers of entering upon and taking possession of the 
property of others, as, although illegal, except in the case of 
emergency, may be justified on grounds of public policy 
upon the occurrence of a sudden calamity, such as that 
which we are considering. (3.) For providing a sufficient 
supply of water in case of fire. (4.) For preventing the 
introduction of dangerous trades and manufactures, or of 
gunpowder or other inflammable or explosive substances, 
into crowded neighbourhoods. (5.) And lastly, penal 
statutes to deter the evilly-disposed by fear of punishment 
from the commission of arson or fraudulent or malicious 
incendiarism. These last we may reserve for a separate 
chapter. In examining the statutes under the four pre- 
ceding heads, we shall find that they may be divided into 
two great sections, the first relating to the Metropolitan 
District, including the city of London, and the second 
applicable to places beyond that area. As regards the 



Acts. 




170 STATUTORY REGULATIONS FOR 

Metropolitan District, they are for the most part impera- 
tive and obligatory upon the inhabitants; beyond its 
limits, they are to a certain extent permissive, depending 
upon their adoption by the local authorities, either by 
virtue of powers in the Acts themselves, or of special or 
local Acts obtained by them. It will be found convenient 
to consider the statutes now in operation separately under 
the above heads, in the first place treating of those applying 
to the Metropolitan District 
The Building (I.) The earliest of the Building Acts was passed after 

the great fire in 1667, and was an Act entitled, " An Act 
for Rebuilding the City of London " (a). Reciting that • 
" forasmuch as the City of London, being the imperial seat 
" of his Majesty's kingdom, and renowned for trade and 
" commerce throughout the world, by reason of a most 
" dreadful fire lately happening therein, was for the most 
" part burnt down and destroyed within the compass of a 
" few days, and then lay buried in its own ruins; " " for the 
" speedy restoration whereof, and for the better regulation, 
" imiformity and gracefulness, of such new buildings as 
" should be erected for habitation, in order thereunto and 
" to the end that great and outrageous fires (through the 
" blessing of Almighty God) so fex as human providence 
" (with submission to divine pleasure) could forsee, might 
" be reasonably prevented for the time to come, both by the* 
*' matter and form of such building ; " it enacted a 
variety of regulations for the rebuilding of the city. This 
statute, long since repealed, was the first of a very 
numerous family, of which the present tenant for life or 
existing Building Act (J) was passed in the year 1855. B 
has considerably increased the domains of its ancestor, in 
the time of Charles the Second, and now rules paramount 
over the districts under the sway by the Metropolitan 
Board of Works (c). 

This Act is divided into five parts. The first part 

(a) 19 Gas. 2, c. 3. (e) For limits, see 18 & 19 Vlei 

(b) 18 & 19 Vict. c. 122. c. 120. 
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commences by exempting certain buildings, principally of The exemp- 
a public nature, from its operation. Of these, the most ^^^^ 
important for the purpose of fire insurance are county 
Imiatic asylums, sessions houses, and other county buildings; 
the buildings belonging to any canal, dock, or railway 
company, and used for the purposes thereof under the • 
provisions of any Act of Parliament; buildings not ex- | 
ceeding 30 feet in height or in extent 125,000 cubic feet, 
not being public buildings, wholly in one occupation, and 
distant at least 8 feet from the nearest street or alley, and at 
least 30 feet from the nearest buildings, and from the 
ground of any adjoining owner; buildings not exceeding in 
extent 216,000 cubic feet, and not being public buildings, 
and distant at least 30 feet from the nearest street or 
alley, and at least 60 feet from the nearest buildings 
and the ground of any adjoining owner; and all party 
fence-walls and greenhouses, so far as regards the necessary 
wood-work of the sashes, doors, and frames (s. 6). It 
relates to the regulation and supervision of buildings, 
applying both to the erection of new and the alteration 
of and addition to old buildings, except the necessary 
repair of the latter, not affecting the construction of any 
external or party wall. It provides for the construction Party walls, 
of party and other walls, prescribing their thickness, and 
the mod^ in which they shall be carried above the roof Flues, 
(sg. 12 to 18) ; that roofs shall be covered with incom- 
bustible materials (s. 19) ; for the secure construction of 
chimnies and flues (s. 20), pipes and stoves, providing that Pipes and 
the tLooT under every oven or stove, used for the purpose of 
trade or manufacture, and the floor around the same for a 
Space of 18 inches shall be formed of materials of an 
ncombustible and non-conducting nature ; that no pipe for 
conveying heated air or steam shall be fixed nearer than 
ix inches to any combustible materials ; that no pipe for 
ionveying hot water shall be placed nearer than 3 inches to 
uny combustible material ; that no pipe for conveying smoke 
yr other products of combustion shall be placed nearer than 
) inches to any combustible material : and provides^ 
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that if any person Mia in complying with the rules of this 
section, he shall for each oflFence incur a penalty not 
exceeding £20, to be recovered before a Justice of the Peax^ 
(s. 21); that the means of access and stairs in public build- 
ings, and other buildings containing more than 125,000 
cubic feet, and used as a dwelling-house for separate 
families, shall be of stone or other fire-proof material (s. 22) 

staircaseg, (a) ; for the formation of arches over or under public ways 
of incombustible (a) material (ss. 24, 25); that cornices, 

Verandahs, &C, verandahs, and such-like projections shall be of fire-proof 
material, and the wood-work of shop-fronts placed so as 
not to endanger the next neighbour (s. 26). It then con- 
tains very important provisions, which are given in the 
words of the Act. 

" Section 27. The following rules shall be observed as 
" to the separation of buildings, and limitation of their 



Rules as to the 
separation of 
btuldings, and 
limitation of 
their areas. 
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" 1. Every building shall be separated by external or 
" party walls from any adjoining building : 

^* 2. Separate sets of chambers or rooms tenanted by 
" different persons shall, if contained in a 
*' building exceeding three thousand six hundred- 
" square feet in area, be deemed to be separate 
" buildings, and be divided accordingly, so far as 
" they adjoin vertically by party walls, and so 
" fer as they adjoin horizontally by party arches 
" or fire-proof floors : 

" 3. If any building in one occupation is divided into 
" two or more tenements, each having a separate 
^^ entrance and staircase, or a separate entrance 
" from without, every such tenement shall be 
" deemed to be a separate building for the 
" purposes of this Act : 

'^ 4. Every warehouse, or other building used either 
" wholly or in part for the purposes of trade or 



Uy (a) A direction to build of ili- 

combustible is a prohibition of 



combustible sub8tance& Stwm 
T. Qourley, 1 F. & F. 498. 
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" manufacture, containing more than two hun- 
" dred and sixteen thousand cubic feet, shall be 
" divided by party walls in such manner that the / 

" contents of each division thereof shall not 
" exceed the above-mentioned number of cubic 
" feet." 
" Section 28. The following rules shall be observed as Rules as to 
" to uniting buildings : bdld^ngs. 

" 1. No buildings shall be imited unless they are 

" wholly in the same occupation : 
" 2. No buildings shall be united, if when so united 
" they will, considered as one building only, be 
" in contravention of any of the provisions of 
" this Act : 
" 3. No opening shall be made in any party wall 

" dividing buildings which, if taken together, / 

" would contain more than two hundred and six- 
" teen thousand cubic feet, except under the 
" following conditions : 

" Such opening shall not exceed in width 

" seven feet or in height eight feet : 
" Such opening shall have the floor, jambs, 
" and head formed of brick, stone, or iron, 
" and be closed by two wrought-iron doors, 
" each one-fourth of an inch thick in the 
" panel, at a distance from each other of the 
" full thickness of the wall, fitted to 
" rebated frames, without woodwork of any 
" kind : ) 

" 4. Whenever any buildings which have been united 
" cease to be in the same occupation, any 
" openings made in the party walls dividing the 
" same shall be stopped up with brick or stone- 
" work of the ftdl thickness of the wall itself, 
" and properly bonded therewith." 
" Section 29. Every building used or intended to be As to open 
• used as a dwelling-house, unless all the rooms can be ^^gf 
lighted and ventilated from a street or aUey adjoining, bonier 
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'^ shall have in the rear or on the side thereof an open 
^^ space exclusively belonging thereto of the extent at least 
" of one hundred square feet." 

The Act is to be carried into effect under the super- 
vision of the District Surveyor, subject to the MetropoUtan 
Board of Works (ss. 31 to 68). 

Upon any infringement of the Act, he is authorised to 
serve a notice upon the builder, upon whose neglect to 
comply therewith he is to make his comphunt before a 
Justice of the Peace, in the Metropolitan District a Police 
Magistrate, who shall issue his summons to the builder, 
and ^^ if it appears to such Justice that the requisitions made 
by such notice are authorised by the Act," he shall make 
an order for compliance therewith (s, 46), to be enforced by 
penalties not exceeding twenty pounds per diem during 
neglect, and with power for the District Surveyor to caufle 
necessary works to be done, and the expenses recovered in 
a summary way (s. 47) ; and a power of appeal in the fonn 
of a special case, &om the determination of the Justice, is. 
given to either party dissatisfied therewith in respect of any 
point of law or the admission or rejection of any evidence, 
to be made to any of the superior Courts of Common Law, 
but no such appeal shall be made by any District Surveyor, 
except with the consent of the Justice before whom the case 
is tried (ss. 106, 107)- 

The importance of these provisions will be felt when it 
is observed that they limit the size of warehouses and 
buildings used for trade and manufacture at a time when 
the unwieldy magnitude of such structures forms a 
principal element of risk in the crowded districts of the 
metropolis* And the materiality of size as increasing the 
danger of fire is now generally recognised in practice as it 
was by the Court in the case of SUlem v. Thornton^ already 
adverted to (a). There can be no doubt but that the Act 
has had a beneficial effect in the limitation of areas, but at 
the same time it has very frequently been evaded; and 
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{a) p. 66. 
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from the character of the tribunals to which the decision of 
these cases is left, and the unfettered discretion exercised 
by the magistrates, there is no unity of practice, or eflEicient 
report of the decisions when made. Hence, while the 
records of the police courts would show that complaints 
thereto by the District Surveyors have been very numerous, 
the books contain scarcely any decisions upon appeals 
therefrom. 

In Ashby v. Woodthorpe {a\ section 28 was considered. 
The facts were as follows : — ^Nos. 66 and 67, Aldermanbury, 
bemg in the occupation of the Qame parties, had been united 
by openings made previous to the passing of the Act, which 
openings had been protected by double iron doors j but it 
does not appear from the report that the openings and their 
protections Were in conformity with the requirements of the 
Act No. 6, Love Lane, the house adjoining to No. 66, 
was then taken by the same parties, and openings were 
made between the two last-mentioned houses. It appeared 
that, together, they did not contain 216,000 cubic feet ; but 
tf 67 was added, they did so. The Magistrate, in com- 
pliance with the complaint of the District Surveyor, had 
ordered that the openings between Nos. 6 and 66 should be 
pi^tected in conformity with the Act ;. and on appeal the 
conviction was affirmed. It was admitted that, if Nos. 66 
and 67, having been united, were to be considered as one 
bnilding, the order was correct; but it was ineffectually 
Contended that, having separate entrances, they were to be 
taken as separate buildings. ^^ 

The second part of the Act empowers the Commissioners 
of Sewers in the City of London, and the Commissioners of 
Police elsewhere in the Metropolis, or such one as may be 
authorised to act in the matter of the Act by one of Her 
Majesty's principal Secretaries of State, to cause structures 
in a dangerous state to be surveyed, secured, fenced, re- 
moved, or repaired, with power to sell the structure on the 
leglect of the owner to secure it, and after deducting 
expenses, to pay the surplus to him (ss. 69 to 81). 

(a) 11 Law Times R. (N.S.) 409; 12 W. R. 209. 
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This part of the Act may be important to insurance 
offices, as it would apply to buildings rendered dangerous 
by a fire (a). 

The third part of the Act relates (ss. 82 to 96) to party 
structures, and provides, among a variety of regulations, 
for the pulling down and rebuilding of defective party 
walls at the joint expense of the adjoining owners (s. 88), 
an enactment which may be material where the insurance 
is on the house adjoining to that where the fire occurs, 
by throwing upon the owner of the former, and hence upon 
his insurance office, a proportion of the expense entailed by 
pulling down and rebuilding parly structures rendered 
defective or unsafe by the fire. 

The fourth and fifth parts contain miscellaneous pro- 
visions, and provisions for the repeal of previous Acts. 
Of these latter, the sections 54 to 63 of the Act of the 
7 & 8 Vict., c. 84, are excepted from its repeal, and there- 
fore continue in force : they relate to dangerous and 
noxious businesses ; and the sections 74 to 78, and 80 to 
86, of the 17 Geo. III., c. 78, are re-enacted ; they have 
been since repealed, with the exception of sections 83 and 
86, by the 28 & 29 Vict., c. 90, s. 34. 
Chimnies. The Chimney Sweepers' Regulation Act (J), which 

applies to Great Britain and Ireland, contains a provision 
for the improved construction of chimnies and flues, for 
the better security from accidents by fire. It enacts "that 
" all withs and partitions between any chimney or flue, 
" which at any time after the passing of this Act shall be 
" built or rebuilt, shall be of brick or stone, and at least 
^ " equal to half a brick in thickness ; and every breasthack 

*' and with or partition of any such chimney or flue shall 
" be built of sound materials, and the joints of the work 
" well filled in with good mortar or cement and rendered 
" or stuccoed within ; " and if " in any wall, or of greater 
" length than 4 feet out of the wall, not being a circukr 

{a) Brown v. TJie Royal Insur- the statute of 1834; 4 & 6 WdlIV. 
anee Company, 5 Jur. N. S. 1255. c. 35, amended by 27 & 28 Vict 
(fe) 3 t& 4 Vict. c. 85, re-enacting c. 37. 



PREVENTING AND EXTINGUISHING FIRES. 177 

" chimney or flue 12 inches in diameter, shall be in every 
" section of the same not less than 14 inches by 9 inches," 
and not " constructed with any angle therein less obtuse 
" than an angle of 120 degrees, except as thereinafter 
" excepted ; and every salient or projecting angle in any 
" chimney or flue shall be rounded off* 4 inches at the least, 
" upon pain of forfeiture by every master builder or other 
*' master workman who shall make or cause to be made 
" such chimney or flue, of any sum not less than £10 or 
"exceeding £50;" but chimnies or flues may be built 
at angles of 90 degrees or more, if with proper doors or 
openings not less than 6 inches square. 

(11.) Up to the end of the year 1865, the protection of Metropolitan 
the metropolis was left to the parish authorities under the ^^ brigade. 
provisions of the Building Act of George III. (a), or to the 
voluntary efforts of the insurance oJ05ces. For many years 
each of the principal offices had been accustomed to support 
its own engine with a sufficient staflf of paid officers to take 
charge of it. These firemen, who curiously enough were 
principally watermen plying upon the Thames for hire 
jjjien not required to attend the engines, were especially 
protected from impressments by the last-mentioned Act (5). 
In 1831, however, some of the companies combined their 
forces to form the London Fire Engine Establishment, 
and one by one the others discontinued their own engines 
to join in its support. Under the management of the late 
Mr. Braidwood, who fell a victim to his exertions in its 
command at the great fire at London Bridge, in June, 1861, 
and subsequently, under that of Captain Massey Shaw, his 
successor, the force was brought into the highest state of 
efficiency, but it was gradually felt by the managers of the 
insurance offices that the duty which it had undertaken was 
becoming too onerous for any private association. The 
continually spreading area of the metropolis, and the 
increasing magnitude of the buildings which were erected 



(a) 14 Geo. III. c. 78, ss. 74, (h) s. 82. 

75, 80, 81. 
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year by year, combined to give force to this conclusion. 
It was also felt that since the cost of the establishment was 
paid out of the premiums received from the policy-holders, 
the existing system was liable to the objection, that by it 
those persons, who were sufficiently prudent to insure their 
property, paid for the protection of those who neglected to 
do so, or in other words, that the offices levied a tax upon 
their customers for the benefit of those who did not deal 
with them. These considerations induced the associated 
companies to represent to the Home Department their 
intention of retiring from the duty which they had under- 
taken at an early day, and the Government in consequence 
brought in a Bill which received the Royal Assent in July, 
1865, for placing its performance in the hands of one of 
the great public departments, with special powers for 
carrying it into effect. 

By the " Metroplitan Fire Brigade Act, 1865 " (a), it is 
enacted, that from the 1st of January, 1866, the duty of 
extinguishing fires, and protecting life and property in case 
of fire, shall, within the metropolis, be entrusted to the 
Metropolitan Board of Works, in whom are vested all 
necessary powers of managing the brigade, including 
power to purchase or lease land for the purposes of the 
Act (ss. 1 to 5, 7, 8, 9). The existing stations, fire engmes, 
and other property of the previous establishment of great 
value, in accordance with the very liberal offer of the 
associated companies, are vested in the Board (s. 6). The 
expenses to be incurred are provided for ; first by con- 
tributions to be levied upon the insurance companies 
insuring property within the metropolis, at the rate of £35 
for every million pounds on the gross amount insured by 
each office in respect of property in the metropolis (ss. 13 
to 17), such contributions being estimated to produce about 
£10,000 yearly; secondly, by a contribution from the 
Treasury of such sums as may from time to time he 
granted by Parliament, not exceeding the sum of £10,000 



(a) 28 & 29 Vict. c. 90. 
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yearly (s. 18) ; and, thirdly, by a parochial rate to be 
levied with the Poor Rate, not exceeding one halfpenny 
in the pound on the annual value assessed (ss. 19, 20). 

When any chimney of any house or building is on fire, Chimney fires. 
the Act imposes a penalty upon the occupier not exceeding " 

20s. ; but if such occupier proves that he has incurred such ^ * 

penalty by reason of the neglect or wilful default of any 
other person, he may recover summarily from such person 
the whole or any part of the penalty he may have incurred 
as occupier (s. 23), and the penalties imposed by the Act of 
€reo. III. are repealed (a). 

The Act also provides for the establishment by the Salvage corps. 
insurance offices, if they shall think fit, of a salvage force, 
whose duty shall be to attend fires and save insured 
property, directing the brigade to assist and co-operate 
with such force, subject to any regulations to be made by 
the Board (s. 29), and directs that a daily report of fires Daily report, 
shall be sent to the offices contributing for the purposes of 
the Act (s. 31). It authorises the Board to permit their Attendance 
officers and engines to proceed when occasion requires ^f^.""^ |. 

P *■ ^ ^ ^ Metropolis. 

beyond the limits of the metropolis, and imposes upon the 
owner and occupier of the property the payment of a 
reasonable charge for such attendance (s. 30). The Board is Fire escapes, 
authorised also to make arrangements for establishing fire . 
escapes, and for this purpose to contribute to the funds of 
the Eoyal Society for the Protection of Life from Fire, or 
of any like society (s. 11), a duty, it may be thought, quite 
as important as saving property from destruction (J). 

The Act also provides that aU powers exercised by any Water supply. 
local body or officer within the metropolis respecting fire *^®P°^** 
plugs shall be exercised by the Board, and that all Water 
Companies shall, at the expense of the Board, place proper / 

fire plugs on their mains (s. 32), and it repeals the previously ^ 

existing provisions respecting fire in the Building Act of 

(a) c. 78, s. 78. 

(ft) Jam poscit aqnam, jam frivola transfert 
Ucalegon; tabalata tibi jam tertia fumant: 
Tu nescis. — Juv. 3, 198. 

N 2 
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Geo. III., c. 78, with the exception of sections 83 and 86. 
These sections relate to the application of money insured at 
the request of any interested party in the reinstatement of 
buildings injured, and to the exemption from liability of 
persons in whose premises any fire shall accidentally begin, 
and are of general and not local application only. The statute 
is printed in the appendix with the sections of the Acts 
referred to in it, and thereby repealed or re-enacted. 

Beyond the metropolitan area there is no general Act 
relating to the subject of this chapter, but individual 
cities, towns, and districts, will be generally found to be 
governed by some special Act containing appropriate 
clauses, or by the adoption of the powers of the local 
government Acts, which we shall hereafter consider. 

By the " Towns Improvement Clauses Act, 1847" (a)j 
passed for the incorporation by reference of uniform 
provisions of this nature in subsequent special Acts, it is 
provided, " that the party walls of all buildings erected 
" after the passing of the special Act, within the limits 
" thereof, shall be carried through and above the roof, to 
" form a parapet of not less than 12 inches in height, 
" measured at right angles with the slope of the roof 
" above the covering of the roof of the highest building to 
" which such party walls belong ; and all such party walls 
" and the external walls of all buildings erected after the 
" passing of the special Act, in or near any street or within 
" the curtilage of any house adjoining any street, shall be 
" constructed of incombustible materials, and the coverings 
" of the roofs thereof shall not, without the previous 
" consent in writing of the Commissioners, be constructed 
" of combustible materials," and thatch and other com- 
bustible roof coverings are not to be permitted to continue 
for a longer period than seven years after the passing ef the 
special Act (s. 109). 

By the 34th section of " the Local Government Act, 
1858, " the Local Board, under the special Act, is 



(a) 10 & 11 Vict. 0. 34 (England and Ireland). 
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empowered to make bye-laws, among other things, " with 
"respect to the structure of walls of new buildings, for 
" securing stability and the prevention of fires (a). 

By the Lighting and Watching Act of 1833 (J), the Fire engines. / 

application of which was voluntary on the part of the 

inhabitants of any parish in England and Wales, it was 

provided, " that it should be lawful for the inspectors " 

(the officers acting under the provisions of the Act) " from 

" time to time, to provide and keep up fire engines with 

'* pipes and other utensils proper for the same, for the use 

" of the parish adopting the provisions of this Act, and to 

*' provide a proper place or places for keeping of the same, 

*' and to place such engines under the care of some proper 

^^ person or persons, and to make him or them such 

'^ allowance for his or their trouble as might be thought 

" reasonable; and that the expenses attending the providing 

" and keeping of such engines, should be paid out of the 

" money authorised to be received by the inspectors under 

" the provisions of this Act " (s. 44). This Act is 

superseded by the 21st & 22nd Vict., c. 98, where the 

latter Act is adopted, and the fire engines, hose, and other 

property, are thereupon vested in the Local Board (s. 46). 

There are also more important provisions respecting Fire engines, 
fires and fire engines in the " Towns Police Clauses Act, ^^^^ ^^^^ 
1847 " (c), a consolidation Act applicable for incorporation 
by reference in any special Acts obtained for towns or 
districts in England or Ireland, and which provisions are 
also incorporated in the " Local Government Act, 1858 "(c?). 
This latter Act, which includes the main provisions of the 
"Public Health Act, 1848," comes into operation in any 
place upon its adoption by the local authorities, and it 
cannot be applied within the limits of the metropolitan 
area. It does not extend to Scotland or Ireland. On its 



(a) 21 & 22 Vict. c. 98. In (6) 3 & 4 Wm. IV. c. 90. 

Mr. Baker^s book on the Laws (c) 10 & 11 Vict. c. 89. 
relating to Public Health, he (d) 21 & 22 Vict, c 98, s. 44. 

gives forms for such bye-laws, 
p. 612. 
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adoption by a resolution of the council of any borough, or 
by the Improvement Commissioners, where any such exist;, 
or elsewhere by the owners and ratepayers of property- 
within the district, notice is given to a principal Secretary 
of State, for the purpose of allowing an appeal where there 
are dissentients to the measure, and when the population is 
less than 3,000, the approval of such a Secretary of State 
is required by a subsequent statute (a), 
i/ These provisions are as follows : — 

" That any person who wilfully sets or causes to be set 
f ^ on fire, any chimney within the limits of the special Act, 
" shall be liable to a penalty not exceeding £5 ; provided 
" always, that nothing herein contained shall exempt the 
" person so setting or causing to be set on fire any chunney, 
" from liability to be indicted for felony " (10 & 11 Vict., 
c. 89, s. 30). 

" That if any chimney accidentally catch or be on fire 
*' within the said limits, the person occupying or using the 
" premises in which such chimney is situated, shall be 
" liable to a penealty not exceeding IO5. ; provided always, 
/ " that such forfeiture shall not be incurred if such person 

" prove to the satisfaction of the justice before whom the 
" case is heard, that such fire was in no wise owing to the 
" omission, neglect or carelessness, of himself or his 
" servant" (s. 31). 

" That the Commissioners may purchase or provide such 
" engines for extinguishing fire, and such water buckets, 
" pipes, and other appurtenances for such engines, and such 
" fire escapes and other implements for safety or use in case 
" of fire, and may purchase, keep, or hire, such horses for 
" drawing such engines as they think fit, and may build, 
" provide, or hire, places for keeping such engines with 
" their appurtenances, and may employ a proper number of 
" persons to act as. firemen, and may make such rules for 
" their regulation as they think proper, and give such 
" firemen and other persons such salaries and other rewards 

(a) 26 & 27 Vict c. 17, s. 2. 



/ 
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"for their exertions in cases of fire as they think fit " 
(s. 32). 

" The Commissioners may send such engines, with their 
' appurtenances and the said firemen, beyond the limits of 
^ the special Act, for extinguishing fires in the neighbour- 
' hood of the said limits ; and the owner of the lands or 
' buildings where such fire shall have happened shall, in 
^such case, defray the actual expense which may be 
' thereby incurred, and shall also pay to the Commissioners 
a reasonable charge for the use of such engines with their 
appurtenances, and for the attendance of such firemen ; 
and, in case of any difierence between the Commissioners 
and the owner of such lands or buildings, the amount of 
the said expenses and charge, as well as the propriety of 
sending the said engines and firemen as aforesaid, for ex- 
tinguishing such fire (if the propriety thereof be disputed), 
shall be determined by two justices, whose decision shall 
be final; and the amount of the said expenses and charge 
shall be recovered by the Commissioners as damages " 
s. 33). 

The fire engines, hose, and other like property, are, by ^ 
he 21 & 22 Vict., c. 98, s. 46, vested in the Local Board. 

Many towns, moreover, dissatisfied with the general Special Local 
^cts, have obtained special or local Acts for their own '^^*®' J 
;ovemment, without referring to the general Acts which if^^v^ 

re have been considering, in which, among other provisions 
f a local nature, are clauses authorising the establishment 
nd maintenance of a fire police, with sufficient engines, fire 
scapes, and implements, and empowering its officers to act 
a the execution of their duties, and providing for the ex- 
tenses of fires. In some cases, in accordance with the 
?own Police Clauses Act, the expenses of fires beyond the 
imits of the Act are to be levied upon the owners of the 
roperty, but in others clauses are inserted to throw the 
xtraordinary expenses occasioned by any fire, whether 
rithin the limits of the Act or not, " upon the respective 
insurance offices who have insured against fire the 
property endangered, or to which assistance has been 
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^^ extended, and amongst the respective owners of unin- 
" sured property endangered, or to which assistance has 
I " been given, in fair and equal proportions;" with power 

for two justices to settle any such apportionment in a 
summary way. 

These provisions respecting expenses are remarkable, 

as instances in which the legislature has thrown a burthen 

upon third, or independent, parties, by a private Act It 

is the impression of the author that they have worked in a 

satisfactory manner, although they are so framed as to throw 

, the burthen very fully upon the insurance offices. One of 

the most recent precedents of an act of this kind will be 

found in the " Salford Improvement Act, 1862 " (25 & 26 

Vict., c. 205, local), the appropriate sections of which will 

Salford, be found in the Appendix, and which are framed upon the 

ManSiMter nearly similar sections of the Liverpool Management Act 

"''' * ' (5 & 6 Vict., c. 106, local). 

By the 274th section of the former Act, it will be found 
that the expenses are to be paid by the respective insurance 
offices " in proportion to the amount by them respectively 
^* insm-ed on such property, and by the respective owners 
" of uninsured property, in proportion to tlie value of such 
" respective property as aforesaid, provided that no such 
" office shall in any case be liable to pay a larger sum 
" than the amount by such office insured, or than the 
*^ amount of the property upon which the insurance shall 
" have been made by such office, nor shall any owner be 
^' liable to pay a larger sum than the amount of his pro- 
" perty uninsured." This does not take notice of the fact 
that a property may be insured only for a tithe of its value, 
and that in such case a proportionate part of the expenses 
ought only to be borne by it, but a following section 
(s. 276) does so, providing that, where the property is 
insured to " an amount less than the value of the property 
^' at hazard, according to a reasonable estimate thereof, for 
'* the purpose of insurance," then the expenses shall be 
apportioned between the office and the owner. In the cor- 
responding section of the Liverpool Act, the words are 
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'^materially less," but in the Salford Act the word "ma- 
terially " is moved from the section to its marginal note. 
In the Manchester Management Act, 7 & 8 Vict., c. 40, 
there is no reference, except in the marginal note, to the 
insurance offices, but the expenses are thrown upon the 
proprietors of the property, who would then be entitled to 
recover from their insurers, according to the conditions of 
their policies. A specimen of still more recent private 
legislation on this subject will be found in the " Oldham 
Borough Improvement Act, 1865" (28 & 29 Vict, c. 311, 
local), the appropriate sections of which will also be found 
in the Appendix, and in which there are no provisions for 
charging expenses upon the owners, or the offices insuring 
the property. ^ 

In no place, however, have such elaborate precautions Liverpool 
against fire been taken by enactment as in Liverpool. In 
addition to the provisions for the maintenance of a fire 
police already referred to in the Management Act (5 & 6 
Vict., c. 106, local), three additional Acts have been obtained 
for the better protection of property in the borough of 
Liverpool from fire. The 6 & 7 Vict., c. 109, and 7 & 8 
Vict., c. 51 (local), contain important provisions for the 
construction, alteration, and registration of warehouses 
and the storage of goods, and for the appointment and 
licensing of surveyors, warehousemen, and porters, and 
levying a special warehouse fire police rate; and by a 
ftirther special Act, the " Liverpool Fire Prevention Acts 
Amendment Act, 1862" (25 & 26 Vict, c. 126), the Corpo- 
ration is empowered to pass bye-laws for regulating the 
warehousing and manufacturing of petroleum and its pro- 
ducts. Again, by the ^' Liverpool Gunpowder Act, 1865 " 
(28 & 29 Vict., c. 278, local), authority is vested in the 
Corporation of Liverpool and Dock and Harbour Board to 
pass bye-laws respecting the magazines for gunpowder 
moored in the Mersey, and the mode of conveying powder 
to or from them, and its storage and conveyance within the 
borough. By this Act, which was probably obtained in 
consequence of the explosion already referred to in men- 
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Dock com- 
panies. 



Scotland. 



tioning the Lottie Sleigh case, it appears that it is the 
practice for vessels to be moored in the Mersey to serve as 
magazines, in places appointed by the Commissioners for 
the time being executing the office of Lord High Admiral 

Dock Companies will also be usually found to have 
special provisions to guard against fires inserted in their 
Acts of Incorporation or Settlement. Thus, in the " Lon- 
don and St. Katherine's Dock Act, 1864" (a), passed when 
these companies were amalgamated with the Victoria Dock 
Company in 1864, there are provisions for the prevention 
of risk of fire to the dock by empowering the Dock Master to 
require the removal of combustible and hazardous goods 
under a penalty, after two hours' neglect, of not less than 
20s, or more than £5 for every hour in which the same 
shall remain unremoved (ss. 103, 105), and for watching such 
combustibles at the expense of the' owner (s. 104) ; and 
the dock company has power to make bye-laws for pre- 
venting damage to the goods entrusted to them, and for 
directing, regulating, or preventing the use of fires, candles, 
or lamps within the docks or on board any vessel therein, 
and for the prevention of smoking tobacco therein (ss. 113, 
125). Provisions are also contained for preventing the 
introduction of gunpowder or any loaded fire arms into the 
docks (s. 123), or the unloading of more than 25 pounds 
weight of gunpowder within 200 yards of the dock or any 
entrances thereof (s. 124), and special notice is required to 
be given to the company whenever dangerous goods are 
introduced (s. 128) (J). 

As regards Scotland, there is a general Act of the same 
character as those of which we have been lately treating (c), 
providing, when adopted, for the placing of fire cocks on 
the pipes of water companies in the district (s. 219), and 
for the maintenance of a fire police and the supervision 
of buildings, with the view to the prevention of fires 
(s. 344, et seq.) 



(a) 27 & 28 Vict c. 178 (local 
and personal). 

(h) As to Surrey Commercial 
Docks, see 27 Vict. c. 31, ss. 88, 90 

(local). 



(o) Police and Improvement 
(Scotland) Act, 25 <k 26 Vict 
c. 101. 
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The protection of Edinburgh is provided for by the Edinburgh. 
'^ Edinburgh PoKce Act, 1848" (11 & 12 Vict., c. 113, 
local), and the " Edinburgh Municipality Extension Act, 
1856 " (19 & 20 Vict., c 32, local). By the first of these 
ActSj Commissioners thereby created were empowered to 
provide engines, fire escapes, and engine houses (ss. 77, 79), '' 

and to send their engines in case of emergency beyond the 
limits of the Act, levying the expenses in such cases upon 
the owners and occupiers of the property endangered 
(s. 78) ; while by the latter, the powers and property of the 
Commissioners are vested in the Magistrates and Coun- 
cillors under the Act (ss. 44, 45), being in efiect the Lord 
Provost, Magistrates, and Town Council of the City. 

The supply of water in case of fire will also be generally Water supply, 
fomid to be provided for by statute, either general or locaL •- '^ 

Thus we find the following provision in the " Towns Im- Towns Imr *r^ 
provement Act, 1847 " (a), incorporated in the " Local P"^«°^«"*A^*- 
Government Act, 1858 " (J) :— 

" The Commissioners shall cause fire plugs, and all 
" necessary works, machinery, and assistance for securing 
" an efficient supply of water in cases of fire to be provided 
''and maintained; and for this purpose they may enter 
"mto any agreement with any water company or other 
" party, and they shall paint or mark on the buildings and 
"walls within the streets, words or marks, near to such 
" fire plugs, to denote the situation thereof, and do such 
*' other things for the purposes aforesaid as they may from 
" time to time deem expedient " (s. 124). 

And again, in the " Waterworks Clauses Consolidation Waterworks 
Act, 1847" (c), intended for incorporation, by reference, goUdationAct 
n special or local Acts sought for after its date,, we find 
he following provisions : — 

" The undertakers (that is to say — the water company), 
• at the request of the Town Commissioners, shall fix 
' proper fire plugs in the main and other pipes belonging 

(a) 10 & 11 Vict. 0. 34. (c) 10 Vict. c. 17 (Great Britain 

(b) 21 & 22 Vict. c. 98, s. 45. and Ireland), amended by 26 <fe 27 

Vict. c. 93. 
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^^ to them, at such convenient distances^ not being more 
^^ than the prescribed distance (in the special Act), or if 
" no distance be prescribed, not more than 100 yards from 
^^ each other, and at such places as may be most proper 
" and convenient for the supply of water for extingnishmg 
" any fire which may break out within the limits of the 
" special Act, and in case of any difference of opinion as to 
" the proper position or number of such fire plugs, it shaD 
" be settled by such inspector as aforesaid (being an officer 
" appointed for superintending such works in the district), 
" when appointed, and in the meantime by two justices in 
'^ England or Ireland, and by the sheriflf in Scotland" 
(s. 38). 

" The imdertakers shall from time to time renew and 
" keep in efiective order, every such fire plug, and as soon as 
" any such fire plug is completed, they shall deposit a key 
" thereof at each place within the limits of the special Act 
" where any public fire engine is kept, and in such other 
" places as may be appointed by the Town Commissioners, 
" and shall put up a public notice in some conspicuous 
" place in each street in which such fire plug is situated, 
" showing its situation, which notice the imdertakers may 
" put up on any house or building in such street " (s. 39). 

^' The cost of such fire plugs, and the expense of fixing 
*^ placing and maintaining the same in repair, and of 
" providing such keys as aforesaid, shall be defrayed by 
" the Town Commissioners " (s. 40). 

^^ The undertakers shall at the request and expense of 
" the owner or occupier of any work or manufectory, 
" situated in any street in which there shall be a pipe of 
" the undertakers, place and maintain in efiective order, a 
" fire plug (to be used only for extinguishing fires) as near 
" as conveniently may be to such work or manufactoiy " 
(s. 41). 

" The undertakers shall at all times keep charged with 
" water under such pressure as aforesaid (a) all their pipes 

(a) Such pressure as will make the highest houses within the die* 
the water reach the top story of trict (s. 35). 
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^'to which fire plugs shall be fixed, unless prevented by 
"frost, unusual drought, or other unavoidable cause or 
' " accident, or during necessary repairs, and shall allow all 
"persons at all times to take and use such water for 
" extinguishing fire, without making compensation for the 
''same" (8.42). 

And these provisions are enforced by pecuniary penalties 
in the event of the imdertakers neglecting or refusing to 
comply with them (s. 43). 

As regards the metropolis, the provisions for the supply Water supply, 
of water in the cases of fire will be found in the 32nd ^ ^^^ *^ 
section of the " Fire Brigade Act, 1865 " (a), and in the 
17th section of the " Metropolis Water Supply Act, 1852 " 
(J), by whieh the water companies are compelled to provide 
fire plugs for the use of the brigade at the expense of the 
Metropolitan Board of Works, and to supply extracts or 
copies of all plans of their mains or pipes. 

The 72nd section of the General Highway Act, 5 & 6 General High- 
Wm. IV., c 50, enacts, " that if any person shall make or ^*^ ^** 
" assist in making any fire, or shall wantonly fire ofi^ any 
" gun or pistol, or shall set fire to or wantonly let off or 
" throw, any squib, rocket, serpent, or other firework 
" whatsoever, within fifty feet of the centre of such carriage- 
" way or cart-way, he shall forfeit not exceeding 40*., over 
" and above the damage occasioned thereby." It was 
recently decided, that a fire lighted by a wheelwright for , 
the purposes of his business, within 50 feet of the centre of 
the highway, such fire being fed by lifting a lid in the 
wall on the outside of the premises, was not a public 
nuisance within the meaning of this enactment (c). 

(IV.) Sections 54 to 63, inclusive, of the 7 & 8 Vict, Dangeroaa 
c. 84, relates to businesses dangerous in respect of fire or ^S^tures. 
explosion; they are still in force, having been excepted 
from the repeal of the residue of the Act by the 18 & 19 
Vict, c. 122, s. 109, and apply to the following trades, 

(a) 28 & 29 Vict. c. 90, Ap- {c) 8tin8on\. Browning^! lulX. 

pendix. (C. B.) 321. 

(6) 15 & 16 Vict c. 84. 
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namely: — " The manufacture of gunpowder or of detonating 
" powder, or of matches ignitable by friction or otherwise, 
" or other substances liable to sudden explosion, inflamma- 
" tion, or ignition, or of vitriol or of turpentine, or of naphtha 
** or of varnish, or of fireworks, or painted table covers, and 
" any other manufacture dangerous on account of the lia- 
*^ bility of the materials or substances employed therein to 
" cause sudden fire or explosion," and provide that " so fai 
^^ as relates to the erection of buildings in the neighbourhood 
" of the place where any such business is carried on, and so 
" far as relates to the carrying on of any such business 
" in the neighbourhood of public ways or buildings, it 
" shall not be lawful hereafter to erect any building of any 
" class nearer than 50 feet from any building which shall 
" be in use for any such dangerous business ; but if a 
" building already existing within 50 feet from any such 
" building, be hereafter pulled down, burnt, or destroyed 
" by tempest, such building may be rebuilt ; and that it 
" shall not be lawful for any person to establish or newly 
" carry on any such business, either in any building or 
" vault, or in the open air, at a less distance than 40 feet 
" from any public way, or than 60 feet from any other 
" building, or any vacant ground belonging to any other 
" person than his landlord ; and that if any such business 
" be now carried on in any situation within such distances, 
" then, from the expiration of the period of 20 years (a) 
" next after the passing of this Act, it shall not be lawful 
^^ to carry on such business in such situations, and that if 
" any person erect any building in the neighbourhood of 
" any such business, contrary to this Act, then, on con- 
" viction thereof before two justices, he shall forfeit a sum 
" not exceeding £50 for every day during which such 
" building shall so remain near to such dangerous business; 
" or if any person establish anew any such business, or 
" carry on any such business contrary to this Act, then, on 
" conviction thereof before two justices, such person shall 

(a) Royal assent, August, 1844. 
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"be liable to forfeit, for every day during which such 

" business shall be so carried on, a sum not exceeding £50, 

" as the said justices shall determine, and that it shall be 

"lawful for the justices also to award to the prosecutor 

" such costs as shall be deemed reasonable ; and that if the 

"offender either fail or refuse to pay such penalty and 

" costs, immediately after such conviction, then they may 

^^ be levied by distress of the goods and chattels of such 

^' person convicted, or, if there be no such distress, then 

** such person shall be committed to the common gaol or 

'^ house of correction, for any time not exceeding six 

*' months, at the discretion of such justices, and that by 

*^ warrant under the hands and seals of two or more 

*^ justices of the peace " (s. 64). 

Sections 57, 58, 59, provide for an appeal from a con- 
viction, under the previous section, to the Quarter Sessions; 
and s. 60 saves all other common law and statutory reme- 
dies against any person offending against the Act; ss. 61, 
62, provide for the compulsory purchase by the parish of 
the removal or discontinuance of any offensive, dangerous, 
or noxious business. The proceedings, in such a case, are 
by the presentation of a memorial to Her Majesty in 
Council by two-thirds in number of the inhabitant house- 
holders of the parish, which is to be referred to the Com- 
mittee of Privy Council for Trade to consider whether the 
business is offensive, noxious, or dangerous; and if it 
appear to be so, and that there are no means of rendering 
it otherwise without unreasonable sacrifice on the part of 
the person by whom it is carried on, then it is made lawful 
for Her Ma.jesty, by Order in Council, to direct that the 
removal of such business may be purchased, either at the 
expense of the memorialists or by a rate, either as a 
separate rate or a part of the poor rate (s. 62) ; and that 
the compensation shall be determined by a jury, both as to 
the interests of the tenant and owner, and for the restric- 
tion of the use of the premises for such purpose, which 
shall cease to be lawful within three months after payment 
or tender of the compensation. By s. 63, gas works and 
distilleries are excepted from the above provisions. 
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Onnpowder. 



The manufacture, storing, and sale of gunpowder and 
other explosive compositions, and of fireworks, are further 
regulated by the comprehensive Act of 1860 (a), which 
applies both to Great Britain and Ireland. After repealing 
some earlier statutes (J), it provides for the mode in which 
gunpowder, ammunition, fireworks, and other like mattert 
shall be manufactured and stored bj the manufacturers, 
either in existing buildings or in those to be licensed for 
the purpose hereafter (ss. 2 to 7). It then provides that 
fireworks shall not be sold without a licence, or to any 
person apparently under 16 years of age, under a penalty 
not exceeding £5 for each ofience (s. 8), and imposes a 
like penalty upon any person letting ofi* any fireworks in 
any thoroughfare or public place (s. 9). It provides for 
the manner of licensing by the Justices of the Peace at 
Petty Sessions (c), or on appeal from these, by a Secretary 
of State (J), of places for manufacturing and storing gun- 
powder in unlimited quantities, and ammunition, and 
selling fireworks (ss. 10 to 14) ; for enabling the owners 
of mills to make regulations for their workpeople to pre- 
vent accidents, and imposing penalties for their trans- 
gression (ss. 15 and 16) ; for the inspection of manufac- 
tories and magazines (s. 17) ; for limiting the quantities 
to be kept at one time by dealers in gunpowder, or manu- 
facturers of cartridges, fireworks, or rockets, to 200 pounds, 
and by private persons to 50 pounds, within certain 
specified limits (s. 18).* 



* Section 1 8. No person shall have or keep (e) at any one time, 
being a dealer in gunpowder, or manufacturer of cartridges, ureworks or 



(a) 23 & 24 Vict. c. 139, ex- 
tended by the 25 & 26 Vict. c. 98, 
to include loaded percussion caps, 
ammunition, fireworks, fulminating 
mercury, or any other preparation 
or composition of an explosive 
nature. 

{b) 9 & 10 Wm. III. c. 7; 5 
Geo. II. c. 12 (I.); and 12 Geo. III. 
c. 61. 



(c) 24 & 25 Vict. c. 130, s. 1, 
amending 23 & 24 Vict c. 139. 

(d) In Ireland, the Lord lieu- 
tenant or Chief Secretary, s. 29. 

(e) Biggs v. MitcheU, 2 B. & S. 
523. Having in a warehouse, for 
the purpose of transit, an excefldTe 
quantity of gunjjowder is not " a 
having or Seeping*' within the 
12 Geo. III. c. 61, s. 11, re-enacted 
by this section. 
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The Act then provides that owners of mines may keep 
lay quantity not exceeding 300 pounds under certain 
lestrictions (s. 19) ; for the carriage of not more than 30 
Wrels by land, or 500 by water, except under special 
conditions (s. 20) ;* and for the loading and unloading of 



sockets, more than 200 pounds of gunpowder, and not being such dealer 
>r manu£ftctaier, more tnan 50 pounds of gunpowder, in any house, mill, 
Quagazine, storehouse, warehouse, shop, cellar, yard, wharf or other 
Hmding or place (and, for the purposes of this enactment, all buildings 
md pla^ adjoining each other and occupied together, shall be deemal 
me house or place), or on any river or otner water (except in carriages 
oading or unloading or passing on the land, or in ships, boats and 
vessels, loading or unloading or passing on any river or other water, or 
letained there by tide or oad weather), within the following limits, 
leing the limits within which gunpowder mills or magazines may not be 
ioeiued under this Act Tthat is to say), within the city of London or 
Westminster or within tnree miles of either of them ; or within any 
lorough or market town, or one mile of the same ; or within two miles 
»f any palace or house of residence of Her Majesty, her heirs or 
mccessors; or within two miles of any gunpowder magazine belonging 
x> the Crown ; or within half-a-mile of any parish church ; or in any 
^laoe beyond the limits aforesaid, except in mills or other places, which, 
it the commencement of this Act, shall be lawfully used for the making 
)f gunpowder, and the magazines, storehouses and offices, near and 
belonging thereto; and in the magazines in which greater or unlimited 
Quantities of ^npowder may be lawfully kept at the commencement of 
tnis Act, and m the places where it shall be lawful to make gunpowder, 
or to keep great or unlimited quantities of gunpowder under the 
brovisions of this Act; and all gunpowder kept beyond the quantity 
bereby allowed, and the barrels or receptacles in which such gunpowder 
shall be kept, shall be forfeited, and any person keeping the same shall 
for every such offence forfeit not exceedinj; 28. lor every pound of 
ganpowder kept beyond the prescribed quantity. 

* Section 20. No person shall have or convey at any one time 
more than 30 barrels of gunpowder in any waggon, cart or other 
carriage, by land, except in a van specially constructed for that 
purpose, enclosed on every side with wood, and then not more than 40 
Darrels, and unless such carriage form part of a railway train, and then 
not more than 100 barrels in any carnage forming part of such train; 
and no person shall have or convey at one time within the United 
Kingdom more than 600 barrels of gunpowder, in any barge, boat, or 
other vessel, by water, except in vessels with gunpowder imported from, 
or to be exported to, any place beyond the sea, or going coastwise; and 
all gunpowder conveyed on land or water (except in such vessels for 
importation or exportation of gunpowder or going coastwise) shall be in 
banels dose hooped and joined, or in copper, zinc, or tin cases or 
canisterBy enclosed in wooden boxes or barrels, without any iron about 
sach boxes or barrels, and so secured that no part of the gunpowder be 
scattered in the passages, and each barrel shall contain no more than 
100 pounds of gunpowder; and every carriage in which gunpowder shall 
be conveyed by land, shall have a complete covering of wood, painted 
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gunpowder (ss. 21, 33) ; but the above provisions are not 
to extend to the conveyance of quantities less than 100 
pounds (s. 24) ; it imposes a penalty on persons smoking on 
board vessels loaded with gunpowder (s. 23) ; provides that 
no vessel, whether outward or inward bound, shall cany 
more than 25 pounds of powder upon the Thames above 
Blackwall (s. 26) ; gives powers for enforcing the Act by 
authorising magistrates, within their respective jurisdictions, 
to issue search-warrants to search suspected places, and to 
the Conservators of the Thames to search vessels theieon 
(ss. 25» 27^ 28). It will be noted that the Act is not to 
apply to gunpowder mills erected on Crown lands (s. 30), 
nor ships in Her Majesty's service (s. 31), nor to proof 
houses (s. 32), nor to ships below Blackwall which may 
carry unlimited quantities of gunpowder (s. 33), and is not 
to affect the special provisions in the London Docks Act 
(9 Geo. IV., c. 116, ss. 134, 135) (s. 34), or the provisions 
on the particular subject of any general or local police 
Act (s. 35). 

Petroleum. In 1862 an Act was passed fox the safe keeping of 

petroleum (a), which is defined, for the purposes of tiie Act, 



doth, tarpaulin or Wadmill tilts, over all the gunpowder thereiD 
contained, and no gunpowder shall be conveyed by water in any baipe, 
boat or other vessel, not having a dose deck (except in vessels with 
gunpowder imported or to be exported in manner aforesaid, or goiot; 
coastwise), and as soon as any gunpowder is put on board such vess^ 
all such gunpowder shall be covered with raw hides or tarpaulins, and 
when anv gunpowder conveyed by land or water is contained in any 
receptacles hereby authorised, other than barrels, no greater Quantity 
shall be so conveyed than shall be equivalent to what might lawfiillf 
have b^n so conveyed if the same haa been contained in barrels. Aoi 
all gunpowder conveyed contrary to the Act may be seized by any 
person, who shall have the same authority to remove mck eunpowder, 
barrels or receptacles, and to use for that purpose, for 84 hours after 
seizure, the carriages or vessels in which such gunpowder shall be 
seized, and the tackling beasts and accoutrements l^onging thereto, on 
the terms of paying a recompense for the use thereof and to detain 
such gunpowder and barrels and receptades as is hereinafter given to 
persons searching under a warrant of a Justice of the Peace, and sock 
seizure shall be for the use of the persons making such seizure on 
conviction of the offender or offenders. 



(a) 25 & 26 Vict c. 66. 
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to jnclade any product thereof which gives off an inflam- 
mable vapour at a temperature of less than one hundred 
degrees of Fahrenheit's thermometer. 

The Act requires that eveiy vessel carrying a cargo 
Bonsisting whoUy or in part of petroleum, shaU, on entering 
my harbour in the United Kingdom, comply with the 
egulations of the harbour authority, under a penalty not 
xceeding £20 per day and the expenses of removal (s. 2). 

And provides that not more than 40 gallons of petro- 
3um shall be kept within 50 yards of a dwelling house or 
f a building in which goods are stored except in pursuance 
f a licence ; and any petroleum kept in contravention of 
Ids section is to be forfeited, and, in addition thereto, the 
ccapier of the place shaU incur a penalty not exceeding 
>20 for each day during which petroleum is kept there in 
ontravention of the Act (s. 3). It provides for granting 
Lcences which may be subject to any conditions which the 
3cal authority thinks necessary for diminishing the risk of 
xplosion or fire (s. 5). 

The Act then defines by whom licences are to be 
pranted: which are, in the city of London — the Court of 
jord Mayor and Aldermen; in the other parts of the 
Metropolis — ^the Metropolitan Board of Works; in any 
K)rough in England or Ireland — the Mayor, Aldermen and 
burgesses by the Council ; in any place within the juris- 
liction of any Trustees or Improvement Commissioners 
ppointed by any local or general act — such Trustees or 
/ommissioners ; in any burgh or place in Scotland within 
he jurisdiction of any Town Council — ^the Town Council ; 
inless it be within the jurisdiction of Police Commissioners 
>r Trustees so acting under any general or local act, and 
hen such Police Commissioners or Trustees. In any 
larbour — ^the Harbour Authority ; in any other place in 
Sngland or Ireland— the Justices in Petty Sessions ; and in 
Scotland — ^any two Justices of the Peace for the county 

s. 4). 

The Act provides in case of refusal to grant the licence, 
hat the applicant may memorialize a Secretary of State 

2 



fires. 
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to review such decision (s. 6), for the recovery of forfeitures 
and penalties under the Act (s. 8), which go half to the 
Crown and half to the informer unless he is a servant of the 
transgressor (s. 7), and authorises the search for petrolenm 
under the provisions of the Gunpowder Act (s. 9). 
/ inquesu on It has been sometimes regretted that there is no mode 

by which an inquiry of a judicial character can be made 
into the causes of fires, when there is no distinct ground for 
charging any individual with wilful incendiarism. It was 
long supposed that coroners had such a jurisdiction, and, 
until recently, inquests on fires appear to have been not 
unfirequently held in many parts of England. It has, how- 
ever, now been decided (a) that they have no such jurisdic- 
tion ; that although they might possibly have possessed it 
at Common Law, yet that they must be considered to have 
been deprived of it by Magna Charta, while the statute, de 
officio caroncUoria (4 Edw. I., st. 2), confers no such power, 
but authorises only inquisitions upon deaths held super 
visum corporis. K it should be decided hereafter to create 
de novo an original jurisdiction on this subject, it will be for 
the legislature to decide whether it shall be conferred upon 
coroners or upon the police magistrate or County Court 
Judge of the district in which the fire may happen. As 
the latter has recently been empowered to try equitable in 
addition to legal questions, Parliament may consider no 
field too large for his industry and ability. One great 
difficulty in establishing such inquiries, would undoubtedly 
be the expense, another, the mode of deciding whether, in 
any particular case, the inquiry was to be made. The 
investigation of the causes of all fibres would obviously be 
unnecessary and vexatious, as will appear, when it is stated, 
that the four or five largest fire offices do not^ on the average, 
settle less than 1,000 losses each annually, and, in many 
cases, the cost of the inquiry would be more onerous than 
the loss or damage by the fire itself. It would not, 
moreover, by any means suit the views of the insurance 

(a) Reg. v. Herford, 6 Jur. N.S. 760. 
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»s, that the responsibility of calling for an inquiry in 
picious eases should be thrown upon them. This 
iculty would perhaps be most satisfactorily solved by the 
[)ointment of a public prosecutor, an important fimction- 
^ at present unknown to the English Law, but in many 
jes imperatively called for. 
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CHAPTER XIIL 



ABSOM. 



Anon at 
Common Law. 



There must be 
burning. 



With malice. 



Abson, by the common law^ is the malicious burning of 
the house of another, and is felony; and that whether the 
house burnt is a mansion house, or a stable^ mill house^ 
sheep house, or bam, parcel of the mansion— or even a 
bam containing com or hay, although not part of the 
mansion (a). 

To constitute arson there must be an actual burning. 
Neither a bare intention, nor even an actual attempt to 
bum a house, by putting fire into or towards it, would 
amount to the offence, if no part of the house were burnt; 
but it is not necessary that any part should be wholly 
consumed, or that the fire should have any continuance; 
and the offence may be complete, although the fire is pat 
out or goes out of itself (J). Neither is it necessary that 
there should be a blaze or visible flame ; a smouldering or 
charring may be a sufficient burning (c), although, in one 
case, a scorching was considered insufficient {d). 

The burning must, moreover, be malicious and wilful, 
otherwise it is only a trespass, and no fire arising from 
negligence or mischance will amount to such a burning, 
not even, it has been considered, although arising from an 
unlawful act, there being no intention to set fire to any- 
thing, unless that act amount to a felony. When the act 



(a) 1 Hawk, P. C. c. 39; 3 Inst 
66, 67. 

(b) Russell on Crimes, Vol. XL 
p. 1024, citing 1 Hawk, P. C. c. 39, 
ss. 16, 17; 2 East, P.C. c. 21, s. 4, 
p. 1020. 



(c) Rex T. StcUlion, R & M. 
C. C. R. 398 ; Reg. v. Parhe$, 9 
Car. & P. 46. 

(d) Reg. V. RusieU, C.&M. 641. 
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cansing the fire amounts to a felony, the person committing 
it is responsible for all the consequences, whether antici- 
pated or not, as when A, attempting to bum the house of 
fi, fails in his attempt, and, by mischance, bums the house 
of C instead, or commanding his servant to bum the house 
of B, the fire extends to that of C also (a). And when the 
malicious intent was established, the perpetrator of the 
mischief, although he did not at the time contemplate such 
an act as, in the then state of the law, amoimted to a 
felony, has been held responsible for all the consequences, 
although far exceeding his expectations (b). 

Again, the house must be that of another. For a man Of the house 
to set fire to his own house was not arson or a felony, at ° ^^ ^' 
common law ; nevertheless, if the house was in a town, or 
80 near to other houses as to endanger them, it was a 
serious misdemeanour, and held to be deserving of ex- 
emplary punishment (c). And the like would be held - 
when the burning was caused by a wife setting fire to the 
house of her husband, when, although the intent might be 
to injure him, the unity of person between husband and 
wife prevented the felony (d). 

Now, however, setting fire to a house or other property. Setting fire 
with intent to defraud or injure any person, is declared ® ^^ ' 
felony, although the house or other property is in the 
possession of the person setting fire thereto {e). This will, 
of course, expressly apply to a setting fire to defraud an 
insurance office of any insured property, and it is in this 
form that the offence fomis part of our subject. 

The criminal law rekting to malicious injuries by fire The Statute 
is now consolidated, as regards England and Ireland, in ' 
the statutes of 1861— the first (the 24 & 25 Vict., c. 97) 
relating to malicious injuries to property, and the second 
(the 24 & 25 Vict, c. 100) to offences against the person. 

(a) Bossell on Grimes, Vol 11. 1031; 6 St. Trials, 222; Holme's 
p. 1025. Case, Cro. Car. 376. 

(b) Bex V. Cooper, 3 G. <k P. (d) Rex v. March, R. <k M. 
538 ; Reg. v. Price, 9 C. <fe P. 729. G. C. R. 182. 

(c) Frobert's Case, 2 East P. G. (e) 24 & 25 Vict. c. 97, s. 59. 
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Penalty 
imposed 



For Betting 
fire to a churcb 
or chapel. 

Or dwelling- 
houAe with 
inmates, 
or house or 
other specified 
building, 



Or destroying, 
by gunpowder, 
any house 
with inmates, 



Or setting fire 
to stacks. 



Or setting fire 
to coal mines. 

Setting fire 
to ships. 



By the first of these Acts the following offenders are 
declared guilty of felony, and, being convicted, are made 
" liable, at the discretion of the Court, to be kept in penal 
" servitude for Hfe, or for any term not less than three 
" years, or to be imprisoned for any term not exceeding 
" two years, with or without hard labour, and with or 
" without solitary confinement, and, if a male under the 
" age of 16 years, with or without whipping:" — namely, 
whosoever shall unlawfully and maliciously set fire to any 
church, chapel, meeting house, or other place of divine 
worship (s. 1) ; or to any dwelling house, any person heing 
therein (s. 2) ; or to any house, stable, coach house, out- 
house, warehouse, office, shop, mill, malt house, hop oast, 
bam, store house, granary, hovel, shed, or fold, or to any 
farm building, or to any building or erection used in 
farming land, or in carrying on any trade or manufacture, 
or any branch thereof, whether the same shall then be in 
the possession of the offender or of any other person, with 
intent thereby to injure or defiraud any person (s. 3) ; and 
whosoever shall unlawfully and maliciously, by the ex- 
plosion of gunpowder or other explosive substance, destroy, 
throw down, or damage, the whole or any part of any 
dwelling house, any person being therein, or of any 
building, whereby the life of any person shall be en- 
dangered (s. 9); or whosoever shall unlawfully and ma- 
liciously set fire to any stack of com, grain, pulse, tares, 
hay, straw, haulm, stubble, or of any cultivated vegetable 
produce, or of furze, gorse, heath, fern, turf, peat, coals, 
charcoal, wood, or bark, or to any store of wood or bark 
(s. 17); or whosoever shall unlawfully and maliciously set 
fire to any mine of coal, cannel coal, anthracite, or other 
mineral fuel (s. 26) ; and whosoever shall unlawfully and 
maliciously set fire to, cast away, or in anywise destroy, 
any ship or vessel, whether the same be complete or in an 
unfinished state (s. 42), or do the like act with intent 
thereby to prejudice any owner or part owner of such ship 
or vessel, or of any goods on board the same, or any 
person that has underwritten or shall underwrite any 
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policy of insurance upon such ship or vessel, or on the 
freight thereof, or upon any goods on board the same; and 
excluding from the above penal clause the words — " And 
with or without solitary confinement." 

" Whosoever shall unlawfully and maliciously set fire Settmg fire 
" to any station, engine house, warehouse, or other JJationof dock 
" building, belonging or appertaining to any railway, port, 
" dock (a), or harbour, or to any canal or other navigation 
^' (s. 4), or to any building other than such as are in the Or any public 
^' Act before mentioned, belonging to the Queen, or to any ^^^^"^s- 
*' county, riding, division, city, borough, poor law union, 
" parish, or place, or belonging to any university or college, 
" or hall of any university, or to any inn of court, or 
** devoted or dedicated to public use or ornament, or erected 
" or maintained by public subscription or contribution " 
(a. 5). And the following offenders are declared guilty of Penalty 
felony, and after conviction are made liable " at the ™P**^ 
" discretion of the Court to be kept in penal servitude for 
*' any term not exceeding fourteen or less than three years, 
^' or to be imprisoned for any term not exceeding two years, 
*' with or without hard labour, and if a male under the 
"age of 16 years with or without whipping," namely. For setting fire 
whosoever shall unlawfully and maliciously set fire to any ^^^ befo,^ 
building, other than such as were before mentioned in the mentioned. 
Act (s. 6) ; or to any matter or thing being in, against, or 
under, any building, under such circumstances that if the Or the contents 
building was thereby set fire to the offence would amount ° "*^ ^* 
to a felony (s. 7) ; or who shall unlawfully and maliciously. Or attempting 
by any overt act, attempt to set fire to any building or any ^ 
matter or thing in the la^t preceding section mentioned, 
under such circumstances, that if the same were thereby set 
fire to, the offender would be guilty of felony (s. 8). And Penalty 
the following offenders are declared guilty of felony, and on *"^ 
conviction made liable, at the discretion of the Court, to be 

(a) The public arsenals, docks, or in any dependency. 12 Geo. III. 

and stores, and H. M.'s ships of c. 24, s. 1 ; 24 <Si7 26 Vict. c. 115, 

war, are specially protected by s. 30 ; as to the London Docks, see 

statute, whether m this countiy 39 Geo. III. c. 69, s. 104. 
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Upon attempt 
to destroy or 

gunpowder, 



Setting fire 
to crops of 
com, &C. 



Attempting to 
bora crops, 
or stacks, or 
mines. 



Or ships. 

Or injure or 
attempt to 
injure shipping 
by gui^wder. 



Sending letters 
threateniog 
to bum. 



kept in penal servitade for any tenn not exceeding fourteen 
or less than three years, or to be imprisoned for any term 
not exceeding two years, with or without hard labour, and 
with or without solitary confinement, and if a male under 
the age of 16 years, with or without whipping, namely— 
whosoever shall unlawfully and maliciously place or throvir 
in, into, upon, under, against, or near, any building, any 
gunpowder or other explosive substance, with intent to 
destroy or damage any building, or any engine, machineij, 
working tools, fixtures, goods or chattels, whether or not 
any explosion takes place, and whether or not any damage 
be caused (s. 10) ; or whosoever shall unlawftdly and 
maliciously set fire to any crop of hay, grass, com, grain, 
or pulse, or of any cultivated vegetable produce, whether 
standing or cut down, or to any part of any wood, coppice or 
plantation of trees, or to any heath, gorse, furze or fern, 
wheresoever the same may be growing (s. 16) ; or shall 
unlawfully and maliciously, by any overt act, attempt to set 
fire to any crop or stack, matter or thing, mentioned in 
either of the preceding sections (ss. 16 and 17), under such 
circumstances, that if the same were thereby set fire to, the 
offender would be, under either of such sections, guilty of 
felony (s. 18); or to any mine imder the like circumstances 
(s. 27) ; or to any ship under the like circumstances (s. 44); 
or shall place, throw in, into, upon, against or near, any 
ship or vessel, any gunpowder or other explosive substance, 
wilii intent to destroy or damage any ship or vessel, or any 
machinery, working tools, goods or chattels, whether or not 
any explosion takes place, and whether or not any injury 
be effected (s. 45) (^ee sec 42). 

And whosoever shall send, deliver, or utter, or direcUy 
or indirectly cause to be received, knowing the contents 
thereof, any letter or writing, threatening to bum or 
destroy any house, bam, or other building, or any rick or 
stack of grain, hay or straw, or other agricultural produce, 
or any grain, hay or straw, or other agricultural produce in 
or under any building, or any ship or vessel, or to kill. 
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maim or wound any cattle^ shall be guilty of felony, and, 
being convicted thereof, shall be liable, at the discretion of 
the CJourt, to be kept in penal servitude for any term not 
exceeding ten years and not less than three years, or to be 
imprisoned for any term not exceeding two years, with or 
without hard labour, and with or without solitary confine- 
ment, and if a male under the age of 16 years, with or 
without whipping. 

In the case of 6very felony punishable under this Act Principal 
every principal in the second degree, and every accessory S^e^^^^^ 
before the fact, shall be punishable in the same manner as wceMoriw. 
the principal in the first degree, and every accessory after 
the £Etct shall on conviction be liable, at the discretion of 
the Comt, to be imprisoned for any term not exceeding two 
years, with or without hard labour, and with or without 
solitary confinement (s. 56). 

This statute is little more than a consolidation of pre- 
vious enactments, and can scarcely be considered even as a 
first step towards a codification of the law. Adhering to 
the wise principle of maximum punishments, it leaves the 
actual punishment ahnost whoUy in the hands of the Judge; 
but why, m such a ca^e, such a variety of punishments 
should be thus laboriously enacted, it is on principle im- 
possible to explain. Why, for example, should the wilful 
setting fire to a warehouse belonging to a private person be 
punished as we have seen, and the like punishment awarded 
if the warehouse belongs to a dock or railway company, 
with the single exception that in the latter case solitary 
confinement may not be imposed ? 

By the 24 & 25 Vict, c. 100, whosoever, by the ex- Attempts 
plosion of gunpowder or any explosive substances, shall J^„rderbv 
destroy or damage any building with intent to commit explosion or 
murder (s. 12), or shall set fire to any ship or vessel, or any 
part thereof, or any part of the tackle, apparatus, or fiir- 
niture thereof, or any goods or chattels being therein, or 
shall cast away or destroy any ship or vessel, with intent, 
in any of such cases, to commit murder (s. 13), shall be 
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Attempt to 
commit anon. 



Conspiracy 
to commit 
anon. 



guilty of felony, and, being convicted thereof, shall be 
liable, at the discretion of the Court, to be kept in penal 
servitude for life, or for any term not less than three years, 
or to be imprisoned for any term not exceeding two years, 
with or without hard labour, and with or without solitary 
confinement. When the gunpowder or explosive substance 
shall be placed in a ship or building with the intent not to 
commit murder but simply to do bodily injury, the possible 
term of penal servitude is reduced from the term of life to 
14 years, and the liability to whipping, in the case of a 
male under 16, is imposed (s. 30). 

On an indictment for arson, if it be found that the 
crime was not actually committed, but only attempted, the 
prisoner may be found guilty and punished for the attempt 
(a) ; and when the attempt is made by one person, but he 
is counselled and encouraged to the attempt by another, 
both may be indicted and convicted, although the latter 
was absent at the time when the offence was attempted (J). 

The following case will show what has been considered 
an attempt to commit arson : — The prisoner was indicted, 
under the 9 & 10 Vict., c. 26, s. 7, for attempting to set 
fire to a stack of com with a lucifer match. The prisoner 
applied to the prosecutor for work, and, being refused, 
threatened '^ to bum him up." He was then seen to go 
to a neighbouring stack, and, kneeling down close by it, 
to strike a lucifer match, but, discovering that he was 
watched, he blew out the light and went away. Pollock, 
C. B., told the jury that if they thought that the prisoner 
intended to set fire to the stack, and that he woidd have 
done so if he had not been interrapted, this was, in law, 
a sufficient attempt to set fire to the stack within the 
meaning of the statute (c). 

Although no overt act may have been committed, yet 
if two or more persons conspire to commit the crime of 



(a) 14 & 15 Vict c. 100, s. 9. (c) Reg. v. Tayhr^ 1 F. & F. 

\h) Reg. v. Clayton, 1 C. <& K. 611. 
128. 
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arson, they may be indicted for a conspiracy, and, if 
convicted, will be guilty of a misdemeanour. A con- 
spiracy being " a combination to do an unlawful ^t, or 
to do a lawful act by unlawful means," the first branch of 
this definition will of course embrace an agreement or 
conspiracy to commit arson (a). 

When suspicion arises against any person of having Evidence to 
wilfully occasioned a fire, it will be necessary for an JhSroeorplea 
insurance office to act with great caution in the course rfaraon. 
which it decides to adopt. In some cases, when the 
evidence is clear, it may be the duty of the company at 
once to indict the offender for arson without waiting for a 
claim, but in others it may be thought advisable to await 
an action and meet it by a plea of arson. The same 
evidence which will support the plea ought to carry a 
verdict for the prosecution. 

The following cases will show what evidence has been Evidence of 
thought sufficient to justify actions on this point and with *™*°* 
what results. 

In GdulaUme v. ^ Royal Insurance Company (a) the 
evidence as to the plea of arson was that valuable articles 
had been removed before the fire ; that the stock was 
second-hand and greatly exaggerated in amount and in 
value ; that the plaintiff and his wife, th^ only persons 
who lived in the house, left it on the Saturday evening 
before the fire; that the plaintiff's man was sent away 
that evening earlier than usual; that the plaintiff, who 
alone had the key, was the last person at the house that 
evening ; that no one else had access to it, and that it was 
admitted that he had once returned to it before the fire 
which broke out early on the Monday morning, no cause 
being discovered or assigned for the fire, and the plaintiff 
himself suggested that the cat had caused it by playing 
with the lucifers. The plea of arson was withdrawn, and 
as Pollock, C. B., observed, very properly, since an indict- 

(a) Rex T. PoUman, 2 Camp. (b) 1 F. & F. 229. 

9.9Q 
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ment for arson conld not possibly be sustained upon the 
evidence. 

In Jlickman's case (a) proof that a bed and blankets 
were found in the prisoners' possession which had been 
taken out of the house at the time of the fire and 
concealed by them, was admitted as evidence that they 
were present at the time and implicated in the matter; 
the only doubt felt as to the admission of such proof was, 
that it was evidence of another felony distinct from that 
which was the subject of the charge. 

In another case, evidence was admitted to show that on 
two former and recent occasions attempts had been made 
by some one within the premises to set fire to them, as 
proof that the fire was not accidental (J). 

In another case (c) the prisoner was indicted for setting 
fire to the ricks of three separate persons. After using 
threats ^^ that he would light the village from end to end 
" and bum the wliole lot," he left the village ale-house at 
half-past six, saying that he was going in a direction which 
would lead him past two of the homesteads. At seven a 
fire was discovered in one of them and soon put out At 
half-past seven a fire was discovered in the other home- 
stead, which was about half-a-mile distant from the first, 
and the prisoner was seen to come out of an orchard into 
the rickyard, and said that he had heard the cry of fire, and 
in running to the place had jumped into a millpond and 
got wet through, although his dress appeared quite dry ; 
he then assisted in putting out the fire, and it was then as 
late as eleven. At half-past twelve the third fire took 
place, again a rick, and when the people from the second 
proceeded to it they met the prisoner running towards 
them. In the indictment for the second fire, the Court 
was of opinion that evidence might be given of the move- 
ments of the prisoner during the whole night and of his 

(a) 2 East, P. C. c. 21, s. 11, (6) Reg. v. Tayl(yr, 5 Cox, C.C. 
p. 1035. 138. 

{h) Reg, ^i, Bailey, 2 Cox, C. C, 
311. 
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presence and demeanour at the other fires, but not of 
threats, statements and particular acts pointing alone to the 
other charges. 

In another case, when a rick was set on fire by firing a 
gun near to it, which it was contended was accidental, 
evidence was admitted to show that the rick had been on 
fire the day before, and that the prisoner was then seen 
close to it with a gun in his hand (a). When the prisoner 
had given notice of other fires and claimed the reward 
usually paid at the engine station, and the assumption was 
that he had caused the fire for the purpose of obtaining 
this reward, and it was proposed to show on the part of the 
Crown that the other fires were similar in character to the 
one in question, and different from those of which notice 
had been given by other persons, the court held that the 
mere fact of the prisoner having given notice and claimed 
the reward in other caaes, did not permit evidence to be 
adduced on which a presumption could be grounded that 
he had caused these fires (5). % 

If it can be proved exhaustively that the fire can have 
been caused in no other way than by the act of the 
prisoner, this will be sufficient in the absence of direct 
affirmative proof against him (c). 

In an indictment for arson the books of the company 
cannot be produced to prove the insurance unless notice 
has been given to produce the policy (d). 

In the case of Wolley v. Pole (e) when the action was 
to recover the amount insured upon Gampden House, 
Kensington (£26,000 insured by three offices), the defen- 
dants pleaded fraud and arson on the part of the plaintiff, 
and it became material for the latter to prove the existence 
or value of the property when the insurance was effected. 
For this purpose he obtained leave under s. 50 of the 
" Common Law Procedure Act, 1854," to inspect the 

(a) Reg. v. Dossett, 2 C. <k K. (e) Reg. v. Gardner, 1 F. & F. 
306. 669. 



336. 



(b) Reg. v. Regan, 4 Cox, C. C. (d) Rex v. Doran. 1 Esp. 127. 

6. (e) 32 Law J. C. P. 263. 



jU 



208 arson; 

reports and correspondence of the agent by whom the 

insurance was effected with the offices, but the Court 

refused to order the production of reports made to the 

offices by their surveyor after the fire. 

Indictment for Upon the introduction into a crowded neighbourhood of 

JT^rc^y. ^1 dangerous trade or process not expressly provided for 

ing on by Statute, the remedy will be an indictment for a public 

v^T^ nuisance, which is a misdemeanour punishable by fine and 

imprisonment, and of which the offence consists in doing 

anything which is an annoyance to all the Queen's 

subjects (a). On such an indictment the offender is tried 

as on any criminal charge. If convicted, an opportunity is 

given him, in practice, of abating the nuisance ; but if he 

fails to do so, a substantial penalty would be inflicted. In 

such a case, when there is a continuing and urgent danger, 

the Court of Chancery may be applied to and will interfere 

by injunction (J). 

In the recent case oi Hepburn v. Lordan (c), the defen- 
dants had purchased about 2,000 tons of damaged jute at a 
salvage sale after a fire at Meriton's wharf in December, 
1864, and had removed about 400 tons of it to some wooden 
buildings adjoining the premises of the plaintiff for the 
purpose of drying it by throwing it about and spreading it 
upon hurdles. The plaintiffs were tanners and insured in 
various offices to the aggregate amount of about £80,000, 
and great apprehension was felt lest the jute should again 
catch fire and endanger the large amount of property so 
insured. The secretary of one of the offices stated in 
evidence that of the nine large dock fires which had oc- 
curred within the preceding seven or eight years, entailing a 
^ / loss exceeding £1,500,000, eight had arisen firom jute, that 

substance being very easily ignited and with difficulty 
extinguished. Much apprehension was also felt that this 
jute would spontaneously ignite; but although it was 
admitted that this substance would, if stacked in a green 

{a) Reg, v. Lister^ 3 Jur. N. S. {h) Stephen's General View of 
570. the Criminal Law, p. 6. 

((?) llJur.N.S.132. 
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state, spontaneously ignite, and that cotton and some other 
vegetable fibres, if wetted, would do so, it was stated, on 
the other hand, that no case had ever happened of the 
spontaneous ignition of jute after it had once been 
thoroughly dried and imported. Upon this state of facts 
the plaintiffs applied to the court for an injunction to / 

restrain the alleged nuisance, and Wood, V.-C, premising ^ 
that he had little doubt but that an indictment would be 
sustainable in respect of the nuisance which the defendants 
were committing in bringing such large quantities of in- 
flammable material upon the premises and disposing of 
them in so dangerous a manner, granted an interim injunc- 
tion to restrain the defendants from permitting the material 
to remain upon the premises and from bringing any more 
of it there, the plaintiffs undertaking forthwith to indict the 
defendants for the nuisance and to abide by any order as to 
damages, but allowing fourteen days to remove the jute. ^ 

When a fire has been wilful so as to amount to a The civil 
felony in the person causing it, the injured person may fo^enforc^^ 
have great difficulty in obtaining any pecuniary redress, able. 
The policy of the law requires, that before the party injured 
by any felonious act can seek civil redress for it, the 
matter should be heard and disposed of before the proper 
criminal tribunal, in order that the justice of the country 
may be first satisfied in respect of the public offence, and 
may not be defeated by the neglect of the complainant to 
prosecute after compensation in a civil suit ; but after the 
conviction of the offender, or his acquittal without collusion, 
this objection, founded upon the general policy of the law, 
does not apply (a). It is true that when a conviction takes 
place the property of the felon is forfeited to the Crown, 
and hence there may be no available remedy unless by 
petition to the Crown ; but this would be altered should the 
legislature make any change in the law hereafter by 
abolishing this rule, as is not impossible. The above 

(a) Crosby v. Leng^ 12 East, Ch. 757 ; WUlock v. Constantine, 
413; Chowne v. BayliSy 31 L. J. 32 L. J. £x. 285. 
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statement appears to be the trae meaning of the role that 
^^ the civil action is merged in the felony " (a); and it is 
remarkable that so few cases have occurred in which this 
question has been raised. This may be partly accounted 
for by the reflection that the common run of criminals are 
so poor that no damages can be got from them, and that, 
in cases of theft, where the application of the rule in 
general arises, the power, which the court possesses, of 
ordering restitution of the stolen property or its proceeds, 
is generally sufficient for practical purposes (J). 

It is also worthy of note that a verdict against a 
prisoner will carry no costs against him in favour of the 
prosecutor, although the court, in certain cases, may allow 
the costs of the prosecution (c). 

A provision of the 14 Greo. III., c. 78 (s. 84), imposing 
special penalties upon servants through whose negligence 
fires may have been occasioned, has been repealed by s. 34 
of the Metropolitan Fire Brigade Act (28 & 29 Vict, c.90). 



(a) Addison on Torts, 27. (c) 14 & 15 Vict. c. 56; 24 & 

(M Stephen's General View of 25 Vict. c. 97, s. 77. 
the Criminal Law, p. 108. 
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STATUTES IN FOECE EELATING TO THE DUTIES UPON 
INSUEANCES AGAINST FIEE. 



10 Anne, c. 26 (1707, Oreat Britain). 

Sec. 68. ^^ That all deeds, instruments, and writings for the 
pajrment of any sum of money upon the loss of any ship or goods, 
or upon any loss by fire, or for any other purpose for which any 
writing commonly called a policy of assurance or insurance, is 
or hath been usually made, shall be construed, deemed, and ad- 
judged to be policies of assurance within this Act." 

Sec. 70. ^^ That all veUum, parchment, or paper, upon which 
any such policy shall be written or printed, shall, before any 
name of any person, or any particular day, time, or sum of 
money, shall be written or printed therein, be brought " to the 
Commissioners '^ for stamping." 

Sec. 73. " That if any person write, or cause to be written, 
any name, day, time, or sum in, or sign, seal, execute, or 
subscribe any policy before it is stamped, he shall forfeit £5, 
half to the Crown and half to the informer (a); and no such 
policy shall be available in law or equity, or given in evidence, 
until a sum of £5 be paid to the Crown over and above the duty, 
and a receipt produced for the same." 

17 Geo. III., c. 50 (1777, Great Britain). 

Sec. 24. When the sum insured exceeds £1,000, the sum 
forfeited, as lastly mentioned, to be £10, half to the Crown and 
half to the informer (a), in addition to the sum of £5 over and 
above the duty." 

(a) Such penalties noW belong wholly to the Crown, 44 Geo. III. c. 98, s. 27. 

p 2 
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22 Geo. III., c. 48. " An Act for charging a duty on 
persons whose property shall be insured against loss by 
fire " (1782, Great Britain). 

Sec 1. '* That from and after the twentj-fonrth day of 
Jane, one thousand seven hundred and eighty-two, there shall be 
raised, levied, collected, and paid, throughout the kingdom of 
Great Britain, unto and for the use of bis Majesty, his heirs and 
successors, the yearly sum of one shilling and sixpence (a) apon 
every sum of one hundred pounds, and so in proportion for any 
greater or less sum, that is or shall be insured by any person or 
persons in or by any poli(^ of insurance for insuring houses, 
furniture, goods, wares, merchandizes, w other property, from 
loss by fire." 

Sec 2. '* That nothing herein contained shall extend, or be 
construed to extend, to chaige or make liable any paUick 
hospital to the payment of the rate or daty to be laid by virtue 
of this Act." 

Sec 3. *' And for the better and more effectual raising, 
levying, coUectmg, and paying the said duty hereinbefore 
granted, that the same shall be under the government, care, and 
management of the Commissioners for the time being appointed 
to manage the duties payable to his Majesty, his heirs and 
successors, and charged on stamped vellum, parchment, and 
paper ; and they, or the major part of them, are hereby 
authorized and required, fix)m time to time, to i^[>point and 
employ such officers under them for that purpose, and to allow 
such salaries and incidental charges, as shall be necessary; and 
to do all other acts, matters, and things, necessary to be done for 
putting this Act in execution, with relation to the said daty 
hereby granted, in the like and in as fall and ample manner as 
they, or the major part of them, are or is authorized to put in 
execution any of the laws now in being concerning stamped 
vellum, parchment, and paper." 

Sec. 4. '^ That from and after the said twenty-fourth day of 
June, one thousand seven hundred and eighty-two, no person or 
persons shall publicly or privately insure, or open or keep any 



(a) Altered by the 55 Geo. III. c 184, to 3f.; again, by 28 Vict c. 30, to U. 6d. 
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office for insnring houses, fhrnitore, goods, wares, merchandizes, 
or other property, from loss by fire in Great Britain, without 
first taking oat a licence for that purpose from the Commissioners 
for managing the stamp duties, in manner hereinafter mentioned." 

Sec. 5. *' That nothing herein contained shall extend, or be The Corpora- 
construed to extend, to exclude the Corporations of the Rojral i^^^Exchange 
Exchange and London Assurance (being chartered companies), and London 
from assuring houses, furniture or goods, wares, merchandizes, excepted, 
or other property, from fire, in like manner as they now do, 
without taking out any licence for the same." 

Sec. 6. '* That, from and immediately after the passing of Commissioners 
this Act, the Commissioners for managing the stamp duties for ^ncg^]^^ 
the time being, or the major part of them, are hereby authorized 
and required, under their hands and seals, to grant a licence for 
insuring houses, furniture, goods, wares, merchandizes, or other 
property, from loss by fire, to all and every body and bodies 
politick or corporate, and person and persons applying for the 
same; which said licence shall set forth the name or names and 
other description of the body or bodies politick or corporate, or 
person or persons taking out the same, and also the principal 
house or other place where such business of insuring houses, 
frimiture, goods, wares, and merchandizes, or other property, 
from loss by fire, shall, at the time of taking out such licence, be 
principally carried on by the body or bodies politick or corporate, 
or person or persons taking out the same.** 

Sec. 7. " That all and every person and persons, and body Penalty on 
and bodies politick or corporate, who or which, from and after office^^iSwrat 
the said twenty-fourth day of June, one thousand seven hundred a licence, or in 
and eighty-two, shall insure, or set up or keep any oflice for ^nti^Tto' 
insuring houses, furniture, goods, wares, merchandizes, or other- this Act 
property, from loss by fire, without the authority of sucli licence 
as aforesaid, or in any other house or place, except the house or 
place to be named in the licence under which such body or bodies 
politick or corporate, or other person or persons, shall act, or 
such other house or houses or place or places as shall be subor- 
dinate to the house or place to be named in such licence, and be 
kept by some person or persons employed as agent or agents to 
any body or bodies politick or corporate, or other person or 
persons having such licence as aforesaid, or in any other manner 



214 



STATUTES IN FORCE RELATING TO THE 



Persons taking 
out licences are 
to give bond 
to his Majesty. 



Condition of 
the bond. 



Licences to 
continue in 
force for one 
year only. 



Clause relative 
to companies 
not incorpo- 
rated. 



contrary to such licence, or to the intent and meaning of this 
Act, shall forfeit, for every day in which sach offence shall be 
committed, the sum of fifty poands, and also double the amount 
of the premiums of insurance which such body or bodies politick 
or corporate, or other person or persons, shall receive on any 
such day." 

Sec. 8. " That all and every person and persons, and body 
and bodies politick or corporate, to whom or which any such 
licence as aforesaid shall be granted, shall, at the time of re- 
ceiving such licence, give security with sufficient sureties, to be 
approved of by the major part of the said Commissioners of 
Stamp Duties, by bond to his Majesty, his heirs and successors, 
in such sum as the said Commissioners may think reasonable, so 
as the same do not exceed the probable amount of the duty 
payable by such body or bodies politick or corporate, or person 
or persons respectively, for half a year; witba condition, that if 
such person or persons, or body or bodies politick or corporate, 
shall faithfully make out, sign, and deliver, an account of all 
money received for the said duty, and well and truly make 
payment of all such sum and sums of money as shall be due and 
payable to his Majesty, in pursuance of and according to the 
true intent and meaning of this Act; and also truly and faithfully 
observe and perform all the directions, matters, and things 
herein contained, on his, her, or their behalf to be observed and 
performed, such bond shall be void, but otherwise to be and 
remain in full force (a). 

Sec. 9. ** That every licence to be taken out under this Act 
shall endure and have force only for one year from the day of 
granting the same; but if a licence shall be granted to two or 
more persons, and any or either of them shall die before the 
expiration of the year, it shall continue until such expiration in 
favour of the survivors or survivor of the persons licensed (a). 

Sec. 10. " That whereas great part of the business of 
insurances against loss by fire is transacted at offices kept by 
companies not incorporate, but consisting of a great number 
of partners, where such business of insuring is carried on by 
such companies not incorporate, or by a greater number of 



(a) See post, 5 & 6 Vict c. 79, s. 20. 
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partners than four, the licence so to be granted bj the said Com- 
missioners of Stamps, in manner aforesaid, shall be granted to 
such two or more of any sach company or partners, as and for 
the whole company or partnership, as shall be named to the said 
Commissioners under autJbority from such company or partner- 
ship; and in every such case, the licence shall continue in force 
until the end of one year from the day of granting the same, 
notwithstanding the deaths of all the persons to whom such 
licence shall be granted, for the benefit of such company or 
partnership.** 

Sec. 11. "That all and every person and persons, and body Office-keepers, 
and bodies politick or corporate, so to be licensed as aforesaid, ^li^^f ^sur- 
who or which, from and after the said twenty-fourth day of June, ance, are to 
one thousand seven hundred and eighty-two, shall grant any ^^abletohL*^ 
policy of insurance for insuring property from loss by fire, or Majesty, and to 
shall continue to insure on any policy, shall, by themselves, or foj^e'i^&* 
such other person or persons as are, is, or shall be employed by 
or under them, previously to the granting or continuing such 
policy of insurance, ask, demand, and receive, for the use of his 
Majesty, his heirs and successors, of and from the person or 
persons whose property shall be so insured, the sum of one shilling 
and sixpence for every sum of one hundred pounds for which 
such policy shall be so made or continued, and so in proportion 
for any less sum ; and shall give a receipt for the duty so paid, 
as and for one year's duty on such policy, from the day of the 
date thereof; and in default of receiving such year's duty, in 
manner aforesaid, such person or persons, or body or bodies 
politick or corporate, so granting such policy, shall be accountable 
to bis Majesty, his heirs and successors, for the said year's duty, 
as if the same had been actually received." 

Sec. 12. "That in order to regulate the payment of the Persons to be 
yearly duty imposed by this Act, during the continuance of the ^"**^^ ^^^ 
policies of insurance within this Act which shall be granted after annually to 
the said twenty- fourth day of June, one thousand seven hundred *h®i'w*"^'^» 
and eighty-two, the person or persons who for the time being 
shall be intitled to the benefit of any such policy, shall, at 
the end of the year, for which such policy shall be granted, or 
within fifteen days thereafter, and so at the end of every subse- 
quent year, during the continuance of such policy, or within 
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fifteen days thereafter, pay, or canse to be paid, to the insnrer 
or insarers in snch policy, one year's duty, in respect of this Act^ 
at the rate aforesaid; and snch insnrer or insarers shall, on 
every sacb pajrment, give a printed or written receipt for the 
said daty, to the person or persons paying the same; and in case 
of any defaalt of pajrment of snch year's daty, within the tune 
aforesaid, and before any loss shall be snstained^ the policy of 
insnrance, in respect of which snch dnty shall accrue, shall, 80 
far as regards the insured, be void to all intents and porpoees 
whatsoever." 

Sec. 13. '^ And, in respect of the payment of the aforesaid 
duties on such policies of insurance within this Act as shall 
have been granted before the said twenty-fourth day of Jnne, 
one thousand seven hundred and eighty-two; that the payment 
of the said duty on every such policy shall commence and be 
paid in manner following (that is to say): on every policy upon 
which the premium has been paid for one year, or for one year 
and a fraction of a year, one year's duty shall be paid on or 
within fifteen days after the day on which the next yearly pay- 
ment of the premium shall become payable, aft«r the said twenty- 
fourth day of June, one thousand seven hundred and eighty-two, 
and at the same time there shall be paid a proportional part of 
the duty for such fractional part of a year (not being less than 
the quarter of a year), as shall have elapsed from the said 
twenty -fourth day of June, one thousand seven hundred and 
eighty-two; and on every policy, upon which the premium has 
been paid for more years than one year, the said one year's duty, 
and also the said proportional part of the duty for such fraction 
of a year as aforesaid, shall be paid on or within fifteen days 
after the expiration of the year which, on the said twenty-fourth 
day of June, one thousand seven hundred and eighty-two, shall 
be current under such policy; and the said duties shall be after- 
wards payable yearly, during the continuance of such policies, in 
the same maimer as is hereinbefore provided in respect to policies 
of insuraDce which shall be granted after the said twenty-fourth 
day of June, one thousand seven hundred and eighty-two; and 
the person or persons, who shall for the time being be intitled to 
the benefit of any such policy as shall have been granted before 
the said twenty-fourth day of June, one thousand seven hundred 
and eighty-two, shall accordingly pay or cause to be paid the 
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said datj to the insurer or insurers in such* policy, in manner 
hereinbefore mentioned; or in case of any defatdt, snch policy 
shall be void, so far as regards the insured, to all intents and 
purposes whatsoever." 

Sec. 14. " Provided always, that in case of any policy of Policies for 
insurance for less time than a year, the insured person or persons *?*" * 

J ' r r ygap iQ pay 

shall be liable to pay only so much of the yearly duty of this proportionally; 
Act, as shall bear a proportion to the fraction or part of the year 
for which such policy is or shall be ^ven." 

Sec 15. " Provided also, that in case of any policy of insur- As also those 
ance for one or more year or years and part of a year, the * ^^ ^ 
iusured person or persons shall, so far as regards such fraction of a year, 
or part of a year, only be liable to so much of the said yearly 
duty as shall bear a proportion to such fraction or part of a year, 
if the insured person or persons shall, on the first payment of the 
said duty, pay as well the proportion of the duty for such frac- 
tion or part of a year, as the whole of the first year's duty; 
except a fraction less than a penny, which shall not be ac- 
counted for." 

Sec. 16. " That in case of taking out a new policy of insur- How the duty 
ance before the expiration of an old one, for the sake of insuring h^pwd on 

a greater or different sum, the same proportionable abatement of taken out before 
the duty, which under this Act shall accrue on the new policy, ftu^}^****'' 
shaU be made, as the insurer or insurers shall make in respect of 
the premium of insurance." 

Sec. 17. '^ That in respect to all policies of insurance Clause relative 
which shall be subsisting before the passing of this Act, if Jl^^"^^* 
.the insured person or persons in any such policy shall, at resident in 
the time of the passing of this Act, not be in any part of ^^^^ tinwrf 
Great Britain, all and every such person and persons shall thepassmgof 
have one month, to be computed from his, her, or their return, * 
for making the first payment of the duty which shall become 
due from such person or persons by virtue hereof; and in the 
meantime, and until the expiration of one month from the day 
of his, her, or their return, the policy and policies of all and 
every such persons, notwithstanding any default of payment of 
the duty imposed by this Act, shall be in full force as if this 
Act had not beeii made." 
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Sec. 18. ''And whereas in the case of insurances agamst 
loss by fire for seven years, or any nnmber of years more than 
one year, the persons whose property is insared frequently pay, 
on taking ont a policy of insurance, one entire snm as the 
preminm for the whole term, instead of paying an annual 
premium; and in such cases it may be convenient to pay the 
duty hereby imposed for the whole term of the policy by one 
payment in the same manner; that it shall be lawful for all and 
every body and bodies politick or corporate, and person and 
persons, being insurers agamst loss by fire, within this Act, to 
take by one pajrment the duty hereby imposed for the whole of 
the term for which the policy hath been or shall be granted, if 
the person or persons whose property shall be insured shall so 
desire ; and in consideration of such prompt and immediate 
payment of so much of the said duty as by the terms of this Act 
would not be payable till a future time, and in every such case, 
such insurer or insurers shall have authority to make the same 
proportional abatement of the duty as the said insurer or insurers 
hath or have made, or shall make, in consideration of receiving 
the premium for the whole term of insurance by one ^ajmenV* 

Sec. 19. "And whereas it frequently happens that the 
property of persons insuring for terms of years cease and 
determine before the expiration of the term for which the said 
insurance was made; that where the property of a person, 
insured for a term of years, shall terminate or cease before the 
expiration of the term for which such insurance was made, the 
Commissioners of the stamp duties may, and they are hereby 
authorized and impowered, upon proof made of the truth of the 
said fact, to allow and pay back to the person or persons 
respectively appointed to receive the said tax as aforesaid, so 
much of the said duty or tax as shall appear to have been paid 
for the unexpired term of the said insurance." 

Sec. 20. " That all and every body and bodies politick or 
corporate, or other person and persons, which or who, under this 
Act, shall obtain a licence for any office of insurance, shall, from 
time to time, keep a true and faithful account in writing, in 
which shall be inserted the number of the policy, or instrument 
of insurance, which, from and after the said twenty-fourth day 
of June, one thousand seven hundred and eighty-two, shall be 
issued or granted by such body or bodies politick or corporate, 
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or person or persons, the name or names of the person or persons 
iDsmiDg, with the place or places of his, her, or their abode, the 
som insured, and the time for which the same is insured; and 
also the day of the month, and the date of the year, in which 
snch policy shall be issued; which said account shall, at all times, 
be open for the inspection of any person or persons duly 
authorized, under the hands and seals of the said Commissioners 
for the stamp duties, or the major part of them, to inspect the 
same." 

Sec. 21. "That all and every body and bodies politick or Directions rela- 
«>rporate, and other person or p^sons, who or which shaU, have t:^^]^, 
any licence under this Act for an insurance office within London for offices 
or Westminster, or within five miles of either of them, whether ^^g^^^ 
the licence of such body or bodies politick or corporate, or other or five miles 
person or persons, shall or shall not extend to any office out of °^*^® "^^ 
the aforesaid limits, shall, on the twenty-ninth day of September, 
one thousand seven hundred and eighty-two, or within two 
months after, deliver to the said Commissioners of stamp duties, 
or some person or persons authorized by them, at the head office, 
to receive the same, a faithful and true account, in writing, of all 
such policies of insurance as aforesaid which shall have been 
issued by such body or bodies politick or corporate, or person or 
persons licensed to keep offices of insurance respectively, and 
shall be, on the said twenty-ninth day of September, one 
thousand seven hundred and eighty-two, outstanding, or be 
accountable for under this Act, and shall at the same time pay 
all the monies which shall have been received by them respec- 
tively on account of the aforesaid duties, and before the said 
twenty-ninth day of September; and from thenceforth shall, 
some time within two months after the twenty-fifth day of 
December, the twenty-fifth day of March, the twenty-fourth day 
of June, and the twenty-ninth day of September, in every year, 
or at such other times after the expiration of the said two 
months as may be appointed by the major part of the said 
Commissioners of the stamp duties, giving a previous publick 
notice of fourteen days or more, by advertisement in the Lmidmi 
Gazette, deliver, or cause to be delivered, to the said Commis- 
sioners, or to the person or persons appointed by them for the 
purpose of receiving the same, at the head office of the said 
Commissioners, true copies of the accounts hereinbefore directed 
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to be kept by such licensed insaranoe office or offices, body or 
bodies politick or corporate, or such other licensed person or 
persons, for the quarter which shall be completed before snch day 
of delivery, or notice, as the case shall be; and at the same time 
shall pay such sam and sums which shall appear to be dae on 
snch accounts to the Receiver-General for the time being of the 
duties on stamped vellum, parchment, and paper, or to the 
proper officer for the time being for receiving the said duties, for 
the use of his Majesty, his heirs and successors, at the said 
head office, upon pain of forfeiting, for every default in not 
delivering true copies of snch account, the sum of five hundred 
pounds, and for every default in pajrment of the monies dne on 
such accounts, double the amount of the money so doe and 
payable at the time of such default/' 

Sec. 22. '< That all and every insurance office or offices, 
body and bodies politick or corporate, and other person and 
persons, which or who shall, under this Act, obtain any licence 
for an office of insurance, not within London or Westminster, or 
within five miles of either of them, without having any office 
within the said limits named in such licence, shall, on the 
twenty-ninth day of September, one thousand seven hundred 
and eighty-two, or within two months after, deliver to the bead 
distributor of stamped vellum, parchment, and paper, in and for 
the county in which such person or persons, body or bodies 
politick or corporate, so to be licensed, shall have their chief 
office of insurance, or to the person or persons duly authorized 
and commissioned, under the hands and seals of thr^ of the 
said Commissioners for Stamp Duties, to receive such accounts, 
and the money due thereon, a faithful and true account, in 
writing, of all such policies of insurance as aforesaid as shall 
have been issued by such licensed person or persons, or body or 
bodies politick or corporate, and shall, on the said twenty-ninth 
day of September, one thousand seven hundred and eighty-two, 
or within two months after, be outstanding, or be accountable for 
under this Act; and shall, at the same time, pay all the monies 
which shall have been received by them respectively, on account 
of the aforesaid duties, before the said twenty-ninth day of 
September; and from thenceforth shall, some time within two 
months after the twenty-fifth day of December, the twenty-fifth 
day of March, the twenty-fourth day of June, and the twenty- 
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ninth day of September, in every year, or at such other times 
after the expiration of the said two months as may be appointed 
by the head distribator, or the pferson or persons so to be 
authorized to receive the said duties, giving a previous notice of 
fourteen days, or more, by advertisement in the London Gazette^ 
or in the newspaper, if any such there be, published in and for 
the county where such head distributor resides, deliver, or cause 
to be delivered, to such head distributor, or other person or 
persons aforesaid, true copies of the accounts hereinbefore di- 
rected to be kept by such licensed insurer or insurers, for the 
quarter which shall be completed before such day of delivery, or 
notice, as the case shall be; and at the same time shall pay to 
such head distributor, or other person or persons so to be au- 
* thorized as aforesaid, all sums of money which shall appear to 
be due upon such accounts, under the penalty of forfeiting, for Penalty 
every default in not delivering such accounts, the sum of two 
hundred pounds, and for every default in payment of the monies 
due on such accounts, double the amount of the said monies due 
on the said account at the time of such de&ult " (a). 

Sec. 23. An allowance of one shilling in the pound to be 
made to the office keepers for receivmg the duty and making out 
the account. (Altered, 55 Geo. III., c. 104, s. 36.) 

Sec. 24. " And whereas the persons employed in receiving Receivir 
and accounting for the duties hereby imposed, are not appointed j," J^g^ 
to such offices by the Crown, or by any persons authorized by shall not 
the Crown, but are authorized and required to receive the said voting ft 
duties by virtue of this Act; that such persons so employed Member 
shall not, on account of receiving or accounting for the said 
duties, be thereby disqualified from voting at any election or 
elections of members to serve in Parliament, any law or statute 
to the contrary notwithstanding." 

Sec. 25. Penalties to belong, half to his Majesty and half 
to the informer. (Now given wholly to the Crown. 44 Geo. III., 
c. 98., s. 27.) 

Sec. 26. Duties to be paid to the Receiver-General, and by 
him paid into the exchequer. 



(a) But these accounts are now required to be delivered in London. 55 Geo. III. 
184, 8. 35. 
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Sec. 27. ^' That if anj person or persons^ bodies politick or 
corporate, shall, at any time or times, be sued, molested, or 
prosecated, for any thing by him or them done or executed m 
porsnance of this Act, or of any clause, matter, or thing, herein 
contained, such person or persons, and bodies politick or eor- 
porate, shall oi* may plead the general bsue, and give the special 
matter in evidence, for his or their defence; and if, npon the 
trial, a verdict shall pass for the defendant or defendants, or the 
plaintiff or plaintiffs become non-suited, then such defendant or 
defendants shall have treble costs awarded to him or them 
against such plaintiff or plainti£&." 

26 Geo. III., c 82 (1786, Great Britain). 

Sec. 9. "And whereas, by an Act made in the twenty- 
second year of the reign of his present Majesty, intituled *An 
Act for charging a duty on persons whose property shaU be 
insured against loss by fire,' it is enacted that there shall be rused, 
levied, and collected, and paid throughout Great Britam, onto 
and for the use of his Majesty, his heirs, and successors, the 
yearly sum of one shilling and sixpence upon every sum of one 
hundred pounds, and so on in proportion for any greater or less 
sum that is or shall be insured by any person or persons in or 
by any policy of insurance for insuring houses, goods, wares, 
merchandizes, or other property, from loss by fire : And whereas 
it is thought expedient to exempt all policies for insuring foreign 
property from loss by fire from the said yearly duty, be it there- 
fore enacted, that from and after the fifth day of July, one 
thousand seven hundred and eighty-six, the said yearly rate or 
duty upon all sums that are or shall be insured by any person or 
persons in or by any policy of insurance made in Great Britain 
for insuring any house or houses, furniture, goods, wares, mer- 
chandizes, or other property, within any foreign kingdom or 
state in amity with his Majesty, his heirs, or successors, shall 
cease or determine, and be no longer paid or payable, anything 
in the said recited Act contained to the contrary thereof not- 
withstanding." 

50 Geo. III., c. 35. *^ An Act for altering the mode of 
collecting the duty on insurances against loss by fire, 
upon property in his Majesty's islands and possessions 
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in the West Indies, and elsewhere beyond the seas; 
and for other purposes " {24:th May^ 1810, Great 
Britain). 

" Whereas by an Act passed in the twenty-second year of 
his Majesty's reign, intituled * An Act for charging a duty on 22 Geo. III. 
persons whose property shall be insured against loss by fire;' ^ ' 
a yearly duty of one shilling and sixpence per centum was 
imposed upon all sums insured on any property against loss by 
fire, and all persons who should publicly or privately insure or 
keep any office for insuring property against loss by fire, were 
required to take out a licence for that purpose from the Com- 
missioners of Stamps, and to enter into bonds to his Majesty for 
securing the payment of the duties payable in respect thereof : 
And whereas the yearly duty imposed by the said Act, together 
with an additional yearly duty of sixpence, imposed by a subse- 
quent Act, was repealed by an Act passed in the forty-fourth 44 Geo. III. 

P QP 

year of his Majesty's reign, and a yearly duty of two shillings * 
and sixpence per centum was thereby imposed upon all sums 
insured on property against loss by fire, in lieu thereof, which 
new duty is secured and collected by and under the regulations 
and provisions of the said Act of the twenty-second year of his 
Majesty's reign: And whereas many persons having property in 
Trinidad, and in others of his Majesty's islands and possessions 
in the West Indies and elsewhere beyond the seas, cannot 
procure the same to be insured against loss by fire, to the 
amount desired by the pubHc corporations or companies by 
whom insurances against fire are most commonly made, and they 
cannot procure insurances to be made on such property by in- 
dividuals, because of the regulations of the said Act of the 
twenty-second year of his Majesty's reign, which are found 
inconvenient, as applied to them: May it therefore please your 
Majesty that it may be enacted; and be it enacted by the King's 
most excellent Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same. That Houses, kc, in 
from and after the passing of this Act it shall be lawful for any &c.^y b" hT* 
person or persons in Great Britain, to insure any houses, build- sured against 
ings, goods, wares, merchandize, or other property situated and ^wS^l 
being in any of the islands, settlements, or territories belonging licence pursuant 
to or under the dominion of his Majesty, his heirs or successors, ^ 43 o/^jn^ * 
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in the West Indies, or dsewhere bejond the seas, against loss or 
damage by fire, wlthont taking ont a licence and entering mto a 
bond to his Majesty, pnrsnant to the directions and regnlatioDS 
of the said Act of the twenty-second year of his Majesty's reigOf 
and withont being liable to the said yearly dnty imposed by the 
said Act of the forty-fourth year of his Majesty's reign, bat 
subject nevertheless to the regulations and restrictions herein- 
afler contained." 

Sec. 2. '* And that in lieu of the said yearly duty imposed 
by the said Act of the forty-fourth year of his Majesty's reigOf 
there shall be raised, levied, and paid, from and after the passing 
of this Act, unto and for the use of his Majesty, his heirs and 
successors, in and throughout Great Britain, for and in respect 
of every policy of assurance or insurance or other instrument, by 
whatever name the same shall be called, whereby any insurance 
shall be made by any person or persons not being licensed as 
aforesaid, of or upon any building, goods, wares, merchandize, 
or other property, situated and being in any of the isknds, 
settlements, or territories belonging to or under the dominion of 
his Majesty, his heirs or successors, in the West Indies, or else- 
where beyond the seas, from loss or damage by fire, or for or in 
respect of the vellum, parchment, or paper upon which any 
such policy or instrument shall be written or printed, the dnty 
following (that is to say): If the whole sum thereby insured shall 
not exceed one hundred pounds, a duty of two shillings and 
sixpence; and if the whole sum thereby insured shall exceed one 
hundred pounds, then for every one hundred pounds, and also 
for any fractional part of one hundred pounds, whereof the same 
shall consbt, a duty of two shillings and sixpence over and 
besides the dnty of one shilling charged on every such policy or 
instrument by an Act passed in the forty-eighth year of his 
Majesty's reign." 

Sec. 3. *^ And that no such insurance shall be made by any 
person or persons, not being licensed as aforesaid, for any longer 
period of time than twelve calendar months, either absolutely or 
conditionally, in and by any one policy or instrument, and tiiat 
every policy or instrument, whereby any such insurance shall be 
made or attempted to be made by any person or persons not 
being licensed as aforesaid, for any longer period of time, either 
absolutely or conditionally, shall be wholly null and void to tU 
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\ 

intents and purposes, and the person or persons making or 
attempting to make such insurance, shall for every such offence 
forfeit the sum of fiftj pounds." 

Sec. 4. " And that the said duties hereby granted shall be Duties to be 
under the care and management of the Commissioners for the management 
time being appointed and authorized by his Majesty, his heii*s or of the Commis- 
successors, to manage the duties on stamped vellum, parchment, gtamps, 
and paper, &c." 

Sec. 5. " And be it further .enacted, that it shall be lawful Who may use 
for the said Commissioners to use any of the stamps or dies heretofore* 
heretofore provided to denote any former stamp duties for the provided, &c 
purpose of expressing and denoting the said duties hereby 
granted, or the amount thereof, and also to use two or more 
stamps for denoting the amount of the duties hereby granted, as 
occasion may require, until a single stamp shall be provided for 
that purpose." 

Sec. 7. " That all the powers, provisions, clauses, regulations Powers of 
and directions, fines, forfeitures, pains, and penalties, contained in ^^Z^T 
and imposed by any former Act or Acts of Parliament relating stamp duties 
to any stamp duties, shall be of full force and effect with respect ^^^ Act ^ 
to the duties hereby granted, as far as the same are or shall be 
applicable in all cases, matters, and things not hereby expressly 
provided for, and shall be observed, applied, enforced, and put in 
execution for the raising, levying, collecting, and securing of the 
said duties hereby granted, and otherwise relating thereto, so far 
as the same shall be consistent with the express provisions of 
this Act, as fully and effectually to all intents and purposes as if 
the same had been herein repeated and. specially enacted with 
reference to the said duties hereby granted." 

• 

Sec. 8. '^ That if any such policy or instrument of insurance Stamps to be 
as aforesaid shall be subscribed or underwritten by any person ?^^®° ^° f 

•' '' ^ improper ones 

or persons for part only of the sum intended to have been thereby that have been 
insured, and for which the same shall have been stamped, so ?**? *ptenL 
that a greater duty shall have been paid for the same than is 
hereby required; or if any such policy or instrument of insurance 
shall be inadvertently subscribed or underwritten by any person 
or persons for any greater sum in the whole than the sum tor 
which the same shall have been stamped, whereby the same will 
be unavailable in law; and if in either of the said cases the 

Q 
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aasnred shall procure another policy or inBtrament of insurance, 
dolj stamped, to be sabscribed or underwritten to the same risk, 
and for the same snm as shall have been subscribed or under- 
written upon the first policy or instrument, and shall produce the 
same to the Commissioners of Stamps within one calendar month 
after the last subscription upon the first policy or instrument; 
and if in the latter case it shall be proved to the satisfactioa of 
the said Ck>mmissioners that a greater snm was subscribed or 
underwritten upon the first policy or instrument through inad- 
vertence and by mistake, then it shall be lawful for the said 
Commissioners to allow as spoiled, and to cancel the stamps on 
the first policy or instrument, and to give other stamps of the 
same description and value, or otherwise at their discretion, 
where it shall appear to them to be expedient, stamps of any 
other description, and of equal value in lieu thereofl" 
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55 Geo. III., c 184. " The General Stamp Act" (1815, 
Cheat Britain). 

Sec. 32. <* And be it further enacted, that the per centage 
duty on insurances against loss by fire granted by this Act, shall 
be collected and received of and from the persons whose property 
shall be insured, for the use of his Majesty, his heirs and succes- 
sors, by the public companies or other person or persons licensed, 
or who onght to be licensed, by the said Commissioners of 
Stamps, pursuant to the Act of the twenty-second year of his 
Majesty's reign, intituled 'An Act for charging a Duty on 
persons whose ]iroperty shall be insured against loss by fire;' 
and by the Royal Exchange and London Assurance Corporations 
respectively, at the time of their making, renewing, or continoing 
of, or receiving the premium for the insurances in respect of 
which the duty shall be payable, and for the whole term or 
period for which the insurances shall be made, received, or con- 
tinned; and such duty shall be accounted for and paid over in 
the manner directed by this and the last- mentioned Act; and the 
Royal Exchange and London Assurance Corporations shall be 
subject to all the provisions and regulations of this and the said 
last-mentioned Act, in the same manner as any other public 
companies, except only as to the taking out. of a licence from the 
said Commissioners of Stamps.'' 
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Sec. 33. '^ And that every qoarterlj account to be delivered Quarterly 
to the said Commissioners of Stamps, or their oflScers, by the J^^^Je^ 
corporations or companies, or others insaring against fire, containing 
porsnant to the directions of the said Act of the twenty-second ^J^ ^" ' 
year of his Majest/s reign, shall contain a trne and faithful 
account of all the policies and insurances which shall have been 
issued and made, or renewed or continued by them, whether for 
a year or for more years than one, or for any period exceeding 
or falling short of a year, from the first to the last day of the 
quarter (both inclusive) for which such account shall be ren- 
dered, together with the numbers and dates of the policies, the 
names and places of abode of the persons whose property shall 
be insured, the sum or amount of the sums insured by each 
policy, the time for which each insurance shaU be made or 
renewed, or continued, and the duty which shall have been 
received for the same; and there shall be annexed to and 
delivered with any such quarterly account an affidavit, or solemn 
affirmation in the case of quakers, made by the secretary, or if 
no secretary, by the chief clerk of the corporation or company, 
by whom it shall be delivered, stating that he has examined and 
checked the same with the books of such corporation or com- 
pany, and that to the best of his knowledge, information, and 
belief it does contain a true and faithful account of the several 
matters and things required by this Act, and also of any allow- 
ances or returns of duty in respect of time unexpired or policies 
surrendered, which may be therein stated to have been made 
pursuant to the said Act of the twenty- second year of his 
Majesty's reign; and for any default in the delivery of such 
account, with such affidavit or affirmation thereto annexed as 
aforesaid, the corporation or company, or person or persons 
making such default, shall forfeit the sum of five hundred 
pounds." 

Sec. 34. ''And that any public companies who shall use Companies 
other quarter days than those mentioned in the said Act oi the ™*y ™f^f "P 

^ •' ^ accounts to 

twenty-second year of his Majesty's reign, as the period of the their own 
commencement or termination of their insurances, shall be at ^^^*^' ^y"* 
liberty to make up their quarterly accounts to the quarter days 
used by them, and to deliver the same to the said Commissioners 
of Stamps, or their officers, within two calendar months after the 
expiration of the quarter for which they shall be made up." 

Q 2 
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Sec 35. " And that all companies and persons harms 
offices, or carrying on the business of fire insurance, at a greateMr 
distance than five miles from London or Westminster, shall, L-^ 
required by the said Commissioners of Stamps, transmit their 
quarterly accounts, with such affidavits or affirmations as afore » 
said thereto annexed, immediately to the said Commissioners, dLt 
their head office, and pay the amount of the duties due (m sncli 
quarterly accounts immediately to the Receiver-General of ^e 
duties under the management of the said Commissioners; and in 
default thereof shall be subject to the same penalties as thej 
would have been under the said Act of the twenty-second year 
of his Majesty's reign, for not delivering their accounts and 
paying the monies due thereon conformably to the provisions of 
that Act" 

Sec. 86. ''And that an allowance shall be made to the 
corporations or companies, and others collecting and receiving 
the said duties hereby imposed on insurances against loss by fire, 
and accounting for and paying over the same as required by this 
and the said Act of the twenty-second year of his Majest/s 
reign (that is to say): to those having their head office in 
London or Westminster, an allowance at or after the rate of 
four pounds per centum on the amount of the duties collected 
and received at such head office, and at and after the rate of 
five pounds per centum on the amount of the duties collected by 
their agents out of London and Westminster; and to those not 
having their head office in London or Westminster, an allowance 
at or after the rate of five pounds per centum on the amount of 
the duties collected by them; provided they shall deliver their 
quarterly accounts containing all the requisite particulars, and 
make payment of the said duties within the time prescribed by 
this or the said last-mentioned Act." 



9 Geo. IV., c. 13. " An Act for farther regulating the 
payment of the duties under the management of the 
Commissioners of Stamps on insurances from loss or 
damage by fire." {9th May^ 1828, Great Britain and 
Ireland). 

<< Whereas by an Act passed in the fifty-fifth year of the 
reign of his late Majesty Kmg George the Third, intituled ^An 
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Act for repealing the stamp dnties on deeds, law proceedings, 55 Geo. III. 
and other written or printed instmments, and the dnties on fire ^ ^^ 
iosnrances, and on legacies, and successions to personal estate 
upon intestacies, now payable in Great Britain, and for granting 
other duties in lieu thereof/ a duty is imposed in Great Britain 
as follows (that is to 'say) : for and in respect of every insurance 
from loss or damage by fire only, which shall be made or re- 
newed or continued by any public company, or other person or 
persons, licensed or who ought to be licensed as in the said Act 
is mentioned, or by the Royal Exchange or Loudon Assurance 
Corporation, a duty of three shillings for every one hundred 
pounds insured for a year, and at aud after that rate for any 
fractional part of one hundred pounds insured, and for any 
fractional part of a year, as well as for any number of years, 
for which the insurance shall be made or renewed or continued : 
And whereas by an Act passed in the fifty-sixth year of the 
reign of his late Majesty, intituled ' An Act to repeal the several 56 Geo. III. 
stamp duties in Ireland, and also several Acts for the collection ^ * 
and management of the said duties, and to grant new stamp 
duties in lieu thereof, and to make more efiectual regulations for 
collecting and managing the said duties,' certain duties are 
imposed in Irelaud as follows (that is to say) : for any assurance 
or insurance for or upon any sum of one hundred pounds, or any 
lesser sum, that is or shall be insured by any person or persons, 
in or by any policy of insurance for insuring houses, goods, 
furniture, warehouses, merchandizes, or other property, from loss 
by fire, yearly, a duty of two shillings and sixpence, and for 
every hundred pounds of such insurance after the first hundred, 
a like sum of two shillings and sixpence; and where the sum 
insured shall exceed one hundred pounds, or any progressive 
sums of one hundred pounds each, by any fractional part of one 
hundred pounds, a duty in proportion for such fractional part, 
aud so in proportion for any shorter period than a year, in all 
the said cases of insurance from loss by fire: and whereas in 
certain cases several distinct subjects or parcels of risk have been 
insured collectively in one sum, specified as payable in case of 
the destruction by fire of any one of such subjects, and a pre- 
mium equal in amount to the aggregate of the several premiums 
which would be payable for the insurance of all such separate 
subjects or parcels by separate and distinct insurances has been 
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received by the insorera, bat the daly payable to his Majest;j 
under the said recited Acts in respect of sach insurance has been 
charged and paid only on the amount of the single sum spedfied 
to be so insured, and has not been increased in like manner as 
the premium has been increased, although such collective insur- 
ance has been made to efiect the purpose of several separate and 
distinct insurances, to the manifest injury of his Majesty's 
revenue ; be it therefore enacted by the King's most excellent 
Majesty, by and with the advice and consent of the Lords 
spiritual and temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same:" 

Sec. 1 . " That from and after the fifth day of April, one 
thousand eight hundred and twenty-eight, in every case where 
any insurance from loss or damage by fire shall be made or 
renewed or continued upon two or more detached buildings, or 
upon two or more buildings so separated firom each other as to 
occasion a plurality of risks, or upon any goods, wares, merchan- 
dize, or other moveable property contained in two or more such 
buildings as above described, or lying or being in two or more 
places 80 separated firom each other as to occasion a plurality of 
risks (except the implements and stock upon any one farm), 
then and in any of the cases aforesaid every such separate 
building shall be separately valued, and a distinct and separate 
sum shall be insured thereon, and in like manner at least one 
distinct and separate snm shall be insured upon the goods, wares, 
merchandize, or other moveable property contained in every such 
separate building, or lying or being in every such separate place 
as aforesaid ; and it shall not be lawftd to insure one gross som 
upon two or more such separate subjects or parcels of risk as 
aforesaid taken collectively." 

Sec. 2. '* And that if at any time after the said fifth day of 
April, one thousand eight hundred and twenty-eight, any policy 
of insurance shall be granted or renewed or continued, whereby 
any insurance from loss or damage by fire shall be made of or 
upon two or more such separate subjects or parcels of risk as 
aforesaid collectively in one sum, contrary to the true intent and 
meaning of this Act, such policy of insurance shall be void and 
of none effect, and shall be deemed and taken to be a fraudulent 
contrivance to evade the duties by the said recited Acts respect- 
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ivelj imposed; and the person or persons, or body or bodies 
politic or corporate, by whom or by which any such policy of 
insurance shall be granted, renewed, or continued, contrary to 
this Act, shall forfeit and pay the sum of one hundred pounds.*^ 

Sec. 3. '^ And that nothing in this Act contained shall Not to prevent 

extend or be construed to extend to prevent the insuring from f^llfi?*® 

^ ° buildings, or 

loss or damage by fire collectively, in one sum for the whole, property lying 
any number of separate and distinct buildings, or the goods, *^!'®^^ ^^ 
wares, merchandize, or other moveable property contained in collectively, 
any number of separate and distinct buildings, or lying or being ^( ^ *be^n- 
in any number of separate and distinct places, provided that in tained in the 
the policy whereby such insurance shall be made there shall be P° ^ 
contained a clause stipulating that in the event of any loss or 
damage by fire happening to such property, or to any part of 
such property thereby insured, the insurer or insurers in such 
policy shall be liable to pay or make good such proportion only 
of the said loss or damage as the sum insured shall bear to the 
whole collective value of the said property at the time when 
such fire shall first break out or happen." 

Sec. 4. " And that in all cases in which it shall be neces- The duty to 

sary that new policies should be eranted in lieu of others now ^® remitted 
, on policies 

existing, in order to enable the parties in possession of the same granted in 

to comply with the provisions of this Act, it shall be lawful for **'.^'J?. *^?^^ 

the Commissioners of Stamps, and they are hereby authorized 

and required to remit the duty upon the stamp of the policy so 

required to be renewed." 

Sec. 5. ^^And that nothing in this Act contained shall Not to affect 
extend or be construed to extend to or aflect any contracts or P?£^®^^® 
policies of insurance made or to be made on or before the fifth April, 1828. 
day of April, one thousand eight hundred and twenty-eight, or 
any of the terms, conditions, or stipulations thereof." 

Sec. 6. " And that any pecuniary penalty or forfeiture which Recovery of 
shall or may be incurred under the provisions of this Act shall P®'^**®"* 
and may be recovered for the use of his Majesty, his heirs and 
successors, by action of debt, bill, plaint, or information in any 
of his Majesty's courts, to be commenced, prosecuted, entered, or 
filed in the name of his Majesty^s Attorney or Solicitor General 
in England or Ireland, or of his Majesty's Advocate or Solicitor 
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General for Scotland (as the case may be), in England, Irelaodl^ 
or Scotland respectivelj. 

3 & 4 Will. IV., c. 23 (1833, Great Britain and Irehndy - 

Sec. 5. ''And whereas it is expedient to exempt from tlm^ 
duties imposed by law on insurances from loss by fire, tuMA 
insnrances on agricoltnral produce, farming stock, and implemen*^ 
of husbandry io Great Britain and Ireland respectively, be 2'^ 
enacted, that no insnruice from loss or damage by fire whi(^^ 
shall be made, renewed, or continued, by any policy efiect^^ 
upon or after the twenty-fourth day of June, one thousand eigbrs- 
hundred and thirty-three, on any agricultural produce, farmiiK^ 
stock (live or dead), or implements or utensils of hnsbandr^^ 
being upon any farm or farms in Great Britain or Ireland, sha^^ 
be liable to the yearly per centage duties, or to any other stan^J 
duty granted or imposed upon or in respect of insnrances frt)i 
loss or damage by fire by any Act or Acts in force in 
Bntain or Ireland respectively, provided such insurance shall 
effected by a separate and dbtinct policy relating solely to sni 
agricultural produce, farming stock, implements, or utensib." 

Sec. 6. "And whereas by certain Acts in force in Gr^SLt 
Britain and Ireland respectively, the corporations or companies 
or persons insuring against loss by fire, are required to deliver 
to the Commissioners of Stamps or their officers certain quarterly 
accounts of all insurances made by such corporations, companies, 
or persons, and containing such particulars relating thereto as in 
the said Acts respectively are specified in that behalf, be it 
enacted, that such corporations or companies or persons insuring 
as aforesaid at the time of the delivery of every such quarterly 
account shall also deliver to the said Commissioners or their 
officers, a separate and distinct account of all insurances of 
agi-icultural produce, farming stock, or implements or utensils of 
husbandry, from loss or damage by fire, made, renewed, 
or continued, by such corporations or companies or persons 
respectively, during the quarter for which such last-mentioned 
account shall be rendered, and in every snch last-mentioned 
account there shall be truly specified the number of every policy 
by which any such insurance shall be made, the sum or amonnt 
of the sums insured thereby, and the time for which snch 
insurance shall be made or renewed or continued; and for any 
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default in the delivery of snch account containing and specifying 
the particulars required by this Act, the corporation or company 
or person or persons, making such default, shall forfeit the sum 
■ of one hundred pounds." 

5 & 6 Vict, c. 79 (1842, Great Britain). 

Sec. 20. " That every licence which shall be hereafter Fire insurance 
granted for insuring houses, furniture, goods, wares, merchandizes, pennanent 
or other property, from loss by fire, under the said Act passed 
in the twenty-second year of the reign of King George the 
Third, shall endure and remain in force from the day of the date 
thereof, for and during all such time as the body politic or 
corporate to which the same shall be granted, or the persons 
therein named or any of them, shall continue to insure or carry 
on the business of fire insurance, or in the case of a company not 
incorporate, so long as the persons named in the licence shall be 
members or partners or a member or partner of the company 
named or de^scribed in such licence, and as and for the whole of 
which the same shall have been granted, anything in any of the 
ssdd recited Acts (a) or in any other Act contained to the 
contrary notwithstanding: provided always, that every person 
and body politic or corporate to whom any such licence as 
aforesaid shall be granted, shall give security by bond to Her 
Majesty, her heirs, and successors, in such sum as the Commis- Security to be 
sioners of Stamps and Taxes shall think proper, with sufficient ^^ent of^ 
sureties to the satisfaction of the said Commissioners, or by duties, 
transfer of stock or deposit of exchequer bills, in pursuance of the 
said recited Acts in that behalf, for duly and faithfully keeping, 
making out, signing, and delivering, in the manner required by 
any Act of Parliament relating thereto, all and every the amount 
by any such Act required to be kept, made out, signed and 
delivered by persons and bodies politic or corporate, to whom 
licence is granted for insuring houses, furniture, goods, wares, 
merchandizes, or other property, from loss by fire, and for duly 
and faithfully paying as required by any such Act, to the 
Receiver-General of Stamps and Taxes or to such other person 
as the said Commissioners may require, for the use of Her 

(a). 22 Geo. III. c. 48, and 6 & 7 Wm. IV. c. 28, and 1 & 2 Vict c 61, the 
Mro last relating to Customs and Excise. 



e security to 
renewed. 
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Majesty, ber heirs and saccessors, the duties which shall appear 
to be due on sacb accounts respectively, and for troly and 
faithfully observing and performing all the directions, matters^ 
and things, contained in the said Acts on the part of snch 
licensed person, or body politic or corporate, to be observed and 
performed; and every such security to be given under any of the 
said Acts, whether by bond or transfer or deposit of stock or 
exchequer bills, and in the case of any such transfer or deposit 
in or into whose name or names soever, together with the name 
of the chairman of the Commissioners of Stamps and Taxes for 
the time being, the stock or exchequer bills shall be or be 
transferred or deposited, shall continue and be a security for the 
due performance of all things required as aforesud, not only 
during all such time as the licence to which the same shall relate 
shall be in force, but during all such time as the body politic or 
corporate, or the company not incorporate, named, or described, 
in such licence, shall insure any such property from loss by fire, 
or shall carry on the business of such insurance, whether any 
such licence shall be in force or not, or otherwise, according to 
the conditions of any such bond, or the terms and conditions of 
any declaration relating to any such stock or exchequer bills; 
and such stock or exchequer bills may, when the security for 
which the same was or were transferred or deposited shall be no 
longer necessary, be transferred or delivered up to any of the 
persons who for the time being shall be a partner or member, or 
partners or members of the company, for or on whose behalf the 
same was or were transferred or deposited, or otherwise, 
according to the terms, if any, in that behalf mentioned and 
contained in any such declaration, as the said chaimrum for the 
time being shall think proper: provided always, that every snch 
security shall be renewed from time to time as often as any soch 
bond shall become forfeited, or any of the parties thereto shall 
die or become bankrupt or insolvent, or reside in parts bejond 
tiie seas, and also as often as the said Commissioners shall think 
fit, and in such amount as they or the Conmussioners of Her 
Majesty's Treasury shall direct, whether the same shall be hj 
bond or transfer or deposit as aforesaid; and in the event of any 
neglect or refusal to renew the same when required by this Act, 
or by the said Commissioners of Stamps and Taxes, it shall be 
lawful for the said last-mentioned Commissioners to revoke the 
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ii'cence which shall have been granted to the body politic or 
corporate, or company or persons, neglecting or refusing to renew 
SDch security to insure property from loss by fire, and thenceforth 
snch licence shall cease and determine." 



9 Vict., c 22. " An Act to amend the Laws relating to 
the Duties on Fire Insurances " {5ih June^ 1856). 

" Whereas, under and by virtue of certain Acts passed in 
that behalf, persons insuring or keeping an office for insuring 
property from loss by fire are required to take out licences for 
that purpose from the Commissioners of Inland Revenue, and to 
give security by bond for duly rendering accounts of such 
insurances and paying the duty chargeable in respect thereof, 
and a certain stamp duty is by law chargeable upon any policy 
or other instrument whereby any insurance is made of or upon 
property from loss or damage by fire, and a further duty at and 
after the rate of three shillings per centum per annum is also 
chargeable in respect of every such insurance: and whereas a prac- 
tice has been established of insunng from loss by fire, property 
situate within the United Kingdom by foreign companies or by 
policies or insurances made abroad, and it is expedient that all 
such insurances should be subject to the same duties as the like 
insurances made by companies within the United Kingdom are 
now by law chargeable with: be it therefore enacted, by the 
Queen's most excellent Majesty, by and with the advice and 
consent of the Lords spiritual and temporal, and Commons, in 
this present Parliament assembled, and by the authority of the 
same, as follows: *' 

Sec. 1. The said respective duties by the said Acts granted Duties to be 
as aforesaid shall extend to and be payable and paid for and in au^J^j^ran^g 
respect of every insurance of property situate within the United of property 
Kingdom from loss or damage by fire, whether the same shall be United ^nff- 
made by any company, society, or person or persons within or dom where- 
cut of the United Kingdom, and whether the policy or other ^^^®' ®* 
instrument, note, or memorandum of or relating to any such 
insurance shall be made, signed, or issued in the United Kingdom 
or elsewhere, and whether there shall be any snch policy, 
instrument, note, or memorandum, or not." 
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Sec. 2. '^ Where any such insarance as aforesaid shall be 
made by any company, society, or person or persons out of the 
United Kingdom, the person insured shall be chargeable with the 
duties payable in respect of such insurance, and shall pay the 
same to some agent of such company, society, or person or 
persons who shall be duly licensed as hereinafter-mentioned, or, 
if there be no such agent, then to the Receiver-General of Inkod 
Revenue, or some other officer appointed by the Commisdoners 
of Inland Revenue to receive the same, setting forth the 
particulars of such insurance in such form as the said Commis- 
sioners shall require, and in default of such payment the said 
duties shall be a debt due from him to Her Majesty, her heirs 
and successors, and be recoverable in the manner provided by 
the eighth section of the Act passed in the fourteenth year of 
Her Majesty's reign, chapter ninety-seven, or by any other mode 
by which any such debt may be recovered. 

Sec. 3. " Every person in the United Kingdom who shall as 
agent receive or accept any proposal or instructions for the 
insurance of property from loss or damage by fire by any 
company, society, or person or persons out of the Uuited 
Kingdom, or who shall keep or have or conduct or manage any 
office or place for accepting or receiving or issuing any such 
proposals or instructions, or who shall be held out by any public 
advertisement or notice, with his consent, as a person to or by or 
from whom any such proposals or instructions may be given or 
received or obtained, or through or by means of whom any snch 
insurance as aforesaid may be effected, and every person who 
shall in any manner effisct or negotiate or be concerned in 
effecting or negotiating any such insurance as aforesaid, for or on 
behalf of any such company, society, or person or persons as 
aforesaid, or who shall issue or deliver out any policy or other 
instrument or any note or memorandum of or relating to any 
such insurance as aforesfud, made or proposed or intended, shall 
be held and deemed to be a person keeping an office for insuring 
property from loss by fire within the meaning of the several 
Acts before-mentioned, and shall be and is hereby required 
to take out a proper licence m that behalf, and to give 
security in the manner directed by the said Acts respectively* 
and in such form as the Commissioners of Inland Revenue shall 
think proper, for accounting for and paying the duties with 
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which he shall be chargeable as hereinafter mentioned; and if Penalty for 
anj such person hereby required to take out such licence and to "^ ^^^^^ 
give such security as aforesaid shall neglect or omit so to do, he 
shall forfeit the sum of one hundred pounds, and the like penalty 
for every day that such neglect or omission shall continue." 

Sec. 4. " Every person who by reason of any such Act or Persona keep- 
means as in the preceding clause mentioned shall be deemed to !^L!L«^ °^ 

* o insurances 

be a person keeping such office as aforesaid within the meaning on behalf of 
of this Act and the several Acts aforesaid shall account for and SI^l^J^^ 

pames to be 

shall be chargeable with the duties in respect of all such insur- chargeable with 
ances as aforesaid made or undertaken or agreed to by any com- gQch insurances 
pany, society, or person or persons out of the United Kingdom 
for whom or on whose behalf or in respect of whose business of 
insurance he shall do any such act fis aforesaid^ or become a 
person keeping such office as aforesaid." 

Sec. 5. '^Provided always, that nothing herein contained Not to limit 

shaU extend to limit or restrict the charging of the said duties ^^fo^^^ 

under any former Act now in force, or to charge with duty any Acts, nor to 

insurance expressly exempted by any such former Act." an"^ex^™ted 

Sec. 6. ^^ And whereas a practice prevails amongst certain Reinsurances 
insurance companies, on their granting policies of insurance from fir ™no?to be 
loss by fire for large sums, to procure from other companies, in chargeable with 

. J .. « _j» i» au • j^ 1- • the percentage 

consideration of portions of the prenuums for such insurances, dutybut wSh 
indemnity by way of guarantee in case of any such loss happen- the policy stamp 
ing, against the payment of certain parts of the sums insured, ^ ^' 
and it is expedient to exempt such indemnity or guarantee from 
the yearly per centage duties which would otherwise be charge- 
able in respect thereof as an insurance from loss by fire : be it 
enacted, that where an insurance from loss by fire shall be made 
by any company who shall duly account for and pay the full and 
proper duties chargeable in respect thereof, the yearly per cen- 
tage duty shall not be payable in respect of any reinsurance 
effected by such company with any other company by way of 
indemnity or guarantee against the payment on the original 
insurance of any portion of the money insured thereby, and no 
other duty than the stamp duty of one shilling chargeable upon 
a policy of insurance from loss by fire shall be payable upon such 



reinsurance." 
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23 & 24 Vict., c. 111. "Stamp Duties" {28th August, 
1860, Great Britain and Ireland), 

Sec. 11. '* No insurance from loss or damage by fire in any 
sum not exceeding twenty pounds, made, renewed, or continued, 
at the instance or for the benefit of any working mecbamc, 
artificer, handicraftsman, or labourer, on the tools or implements 
of work or labour used by any such person in his work or em- 
ployment, shall be chargeable with any stamp duty, provided 
that such insurance be efiected by a separate policy, or that a 
separate sum be insured on such tools or instruments " (a). 

28 Viet., c. 30. " An Aet to grant certain duties of 
Customs and Inland Revenue " {26th May, 1865, Oreat 
Britain arid Ireland). 

Sec. 1. ''There shall be charged, collected, and paid, for 
the use of Her Majesty, her heirs and successors, the several 
rates and duties of customs and inland revenue respectively spe- 
cified and contained in the several Schedules marked respectively 
(A) {b)f (B), and (C), to this Act annexed ; and the said rates 
and duties shall respectively take efiect at or from the respective 
times, and shall continue to be charged, collected, and paid for 
and during the periods respectively specified or mentioned in that 
behalf in the said Schedules respectively, and where no period 
is specified or limited for the duration thereof, the same shall 
continue to be charged, collected, and paid respectively until 
Parliament shall otherwise order; and the said several Schedules 
shall be deemed to be part of this Act." 

Sec. 2. '' All the powers, provisions, clauses, regulations, 
allowances, and exemptions, forfeitures, pains, and penalties, 
contained in or imposed by any Act or Acts, or any Schedale 
thereto, relating to any duties of the same kind or description as 
the several rates or duties granted by this Act respectively, and 
in force at the time of the passing of this Act, and not hereby 
expressly repealed, or, as regards the income tax, in force on 
the fifth day of April, one thousand eight hundred and sixty-five 
(except as hereinafter provided), shall respectively be in fall 
force and efiect with respect to the said rates and duties by this 



(a) Sic parts of the Act as are here omitted, 

(6) Schedules A and C, and such relate to the tea duty and income tax. 
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Act granted respectivelj, so far as the same are or shall be 
applicable, in all cases not hereby expressly provided for, and 
shall be observed, applied, allowed, enforced, and pat in execu- 
tion for and in the raising, levying, collecting, and secaring of the 
said last-mentioned rates and daties respectively, and otherwise 
in relation thereto, so far as the same shall not be superseded by 
and shall be consistent with the express provisions of this Act, 
as fully and effectually, to all intents and purposes, as if the 
same had been herein repeated and specially enacted, mutatis 
mutandis^ with reference to the rates and duties by this Act 
granted respectively." 

SCHEDULE (B.) 

CONTAINING THE STAMP DUTIES GRANTED BY THIS ACT ON FIRE 

INSURANCE. 

''In lieu of the duties now payable in respect of insurances 
against loss or damage by fire only, there shall be charged, collected, 
and paid, the following duties (that is to say): — 

" For and upon every policy of assurance or insurance, or other 
instrument, by whatever name the same shall be called, 
whereby any insurance shall, on or after the twenty-fifth 
day of June, one thousand eight hundred and sixty-five, be 
made of or upon any building, goods, wares, merchandise, or 
other property, from loss or damage by fire only, the duty of 
one penny : 

« And for and upon any note or memorandum given as a receipt 
on the deposit of any sum of money preparatory to the 
making out or issuing of any such policy as aforesaid, the 
duty of one penny : 

'' And for and in respect of every such insurance as aforesaid 
which shall be made, or continued or renewed, on or after 
the said twenty-fifth day of June, one thousand eight 
hundred and sixty-five, a duty of one shilling and sixpence 
for every one hundred pounds insured for a year, and at and 
after that rate for any fractional part of one hundred pounds 
insured, and for any fractional part of a year, as well as for 
any number of years for which the insurance shall be made, 
or continued or renewed, but no fraction of a penny shall be 
charged; and when any such insurance as aforesaid shall be 
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made or renewed at any time between the twenty-seventl 
day of April, one thoosand eight huidred and sixtj-five, an 4 
the said twentj-fifth daj of Jane, for any period of tank, 
extending beyond the said last-mentioned day, there shi 
be charged and paid for and in respect of the time inter* 
yening between the making or renewing of the said insurance- 
and the said twenty-fifih day of Jnnc the yearly per centa^ 
daty at and after the rate chargeable on the said twent^^ 
seventh day of April, and for and in respect of any sabs^ 
qnent period, including the said twenty-fifth day of Jqil < 
the rate of duty chai'geable according to this Act ; and 
return or allowance of duty, except at and after the 1 
mentioned rate, shall be made, in respect of time unexpir>^ 
or otherwise, on any such insurance as aforesaid, which slw^ 
have been made or renewed before the said twenty-seven, t 
day of April, one thousand eight hundred and sixty- five.** 



STATUTES EELATING TO lEELAND ONLY. 



55 Geo. nL, c. 101. " An Act to regulate the Collection 
of Stamp Duties on Matters in respect of which 
Licences may be granted by the Commissioners of 
Stamps in Ireland " {22nd JunCj 1815^ Ireland). 

Licences for Sec. 14. *' And be it further enacted, that the said Commis- 

l^'^atod by sioners of Stamps for the time being shall, under their hands and 

Commiaeionen seals, annually grant a licence for insuring houses, furniture, goods, 

«* Sta^I* wares, merchandize, or other property, from loss by fire. «.d d» 

for insuring goods, wares, or merchandize, from the danger of 
the seas or other perils at sea, and for efiecting insurances on 
liyes, or on events or contingencies, upon or relating to lives, to 
all and every body and bodies politic or corporate, or person or 
persons applying for the same, which licence shall set forth the 
name or names, or other description of the body or bodies politic 
or corporate, or person or persons taking out the same, and also 
the house or other place where such business of insuring from 
loss by fire, or from the danger of the seas, or other perils at sea, 
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or of effecting insurances on lives, shall, at the time of taking out 
sach licence, be principally carried on." 

Sec. 15. '* And that where sach business of insurance is or Licences to 
shall be carried on bj a company consisting of a greater number ^^^^SSDsfor 
than four, the licence so to be granted by the said Commbsioners, insuiances. 
in manner aforesaid, shall be granted for and on behalf of the 
whole company or partnership, to such two or more of such 
company or partners, or if such company or partnership shall be 
a British company or partnership, then to such agent or agents 
resident in Ireland, as shall be named to the said Commissioners, 
under authority from such company or partnership; and in every 
such case the licence so granted, whether to such partners or 
agent or agents, shall continue in force for the benefit of such 
company or partnership, until the regular time of expiration 
thereof, notwithstanding the deaths of the person or persons to 
whom such licence shall be so granted, or of either or any of 
them, if more than one, or although the said persons or any of 
them may withdraw from such partnership or from being agent 
thereto." 

Sec. 16. " And that no person or persons, or body or bodies None but 
politic or corporate, shall at any time, either publicly or privately, ©r corporaSons' 
insure or open or keep any office in Ireland, for insuring houses, shall take 
furniture, goods, wares, merchandize, or other property, from *^*'*™*^^®*' 
loss by fire, or for insuring goods, wares, or merchandize, from 
the danger of the seas, or other peril at sea, or for insurances on 
lives, or on events or contingencies, relating to or depending 
on lives, without having first taken out and continuing to take 
out annually a licence for that purpose from the said Conmiis- 
sioners of stamp duties, in manner aforesaid, and having such 
licence in force at the time of making such insurance, or opening 
or keeping such office.** 

Sec. 17. ** And that all and every person and persons, body Penalty on 
and bodies politic or corporate, who now do or hereafter shall p^^^ng ^"fh 

, insurance by 

insure, or set up, or keep in Ireland any office for insuring persons not 
houses, furniture, goods, wares, merchandize, or other property, l.»ceii*ed. 
from loss by fire, or for insuring goods, wares, or merchandize 
from the dangers of the seas or other perils at sea, or for 
effecting insurances on lives, or on events or contingencies 
relating to or depending on lives, without such licence as 



T> 
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a&resaid, or in any other honse or place, except the house or 
place to be named in snch licence as aforesaid, or snch other 
house or houses, place or places, as shall be subordinate to the 
hoase or place so to be named in snch licence, and to be kept bj 
some person or persons employed as agent or agents to snch 
body or bodies politic or corporate, or other person or persons 
having snch licence as aforesaid, or in any other manner contrary 
to such licence, or to the intent and meaning of this Act, or of 
any Act or Acts from time to time in force in Ireland, relating 
in anywise to the collection or regulating of stamp duties, shall 
forfeit for every day on which such offence shall be committed, 
the sum of forty pounds, and also double the amount of the 
premiums or premium of insurance which such body or bodies 
politic or corporate, or other person or persons shall receive on 
any such day in such house or place. '^ 

Sec. 18. " And that if any person or persons shall act in 
Ireland as agent or agents for any person or persons, body or 
bodies politic or corporate, in publicly or privately insuring or 
receiving subscriptions for insuring or delivering out policies or 
receipts for insurance from loss by fire or from the danger of the 
seas, or other perils at sea, or on lives or on events or contin- 
gencies relating to or depending on lives, except for such person 
or persons, body or bodies politic or corporate, as shall be dnly 
licensed as aforesaid, every such person shall for every such 
offence forfeit the sum of forty pounds." 

Sec. 19. "And that all insurances for insuring houses, 
furniture, merchandize, or other property, from loss by fire, or 
from the danger of the seas or other perils at sea, or on lives or 
on events or contingencies, relating to or depending on lives 
which shall be made or effected by any persons resident in 
Ireland, and appointed by the Corporation of the Royal Ex- 
change Assurance in London, or by the Corporatiou of London 
Assurance, or either of them, or by any company in Great 
Britain, for insuring property as the agents of such corporations 
or companies respectively, shall be subject and liable only to the 
duties which shall from time to time be payable on such insur- 
ances in Ireland, and to no other duties whatsoever; although 
the policies by which such insurances shall be made shall be 
under the conmion seal of the said corporations or companies 
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respectivelj, and althongh the same shall be completed in the 
whole or in part previous to their being sent to sach agents in 
Ireland, any law, statute, or osage, to the contrary notwith- 
standing." 

Sec. 20. ''And that all insurances whatever for insuring Allinsurances 
property from loss by fire, or from the dangers of the seas, or P*^® w}^ 
other perils at sea, or on lives or on events or contingencies liable to Irish 
relating to or depending on lives for which subscriptions shall be ^"J^^ 
received or policies or receipts shall be delivered out or res- 
pecting which any other matter or thing shall be done in Ireland, 
by any person or persons who shall act for or on behalf of any 
body or bodies politic or corporate, in Great Britain, shall be 
liable to all duties made payable in respect of the several in- 
surances under or by virtue of any Act or Acts from time to 
time in force in Ireland; and that all and every person or 
persons, or body or bodies politic or corporate in Great Britain, 
and every person or persons acting in Ireland for or on behalf of 
such person or persons, or body or bodies politic or corporate in 
Great Britain, who shall effect such insurances, or cause the 
same to be effected, shall, in respect of such insurances, be 
subject and liable to all such rules, regulations, restrictions, 
Penalties, forfeitures, matters, and things, as are or shall be 
contained in any Act or Acts which shall from time to time 
be in force in Ireland, relating to insurances by any person 
or persons or bodies politic or corporate, or their agents in 
Ireland." 

Sec. 21. "And that the courts of justice and judges in British Courts 

Great Britain shall, without allegation or proof in that behalf, shall take 

° ' judicial notice 

take judicial notice of the several types, marks, and stamps, of Irish insur- 
which shall from time to time be kept or used at the Stamp ance stamps. 
Office in Dublin, for stamping or marking any such insurance, or 
wherewith the same may or ought to be stamped as and for the 
only true and lawful types, marks, and stamps, for the said 
purpose, and that no such insurance shall, on any pretence 
whatsoever, be pleaded, or given or received in evidence in any 
court in Great Britain, or admitted in any court in Great Britain, 
to be good or available in law or equity, unless the vellum, 
parchment, or paper, whereon the same shall be so written or 
printed, shall be duly stamped accordingly." 

R 2 



244 



STATUTES IN FORCE RELATING TO THE 



Bond by per- 
80I1S licensed 
toiniore. 



Duty may be 
demanded from 
partie. making 
insurance. 



Ships shall be 
insured for 



Sec. 22. ** And that all and eyeiy person and persona 
body or bodies politic or corporate, to whom any snch licen 
aforesaid shall be granted, shall, at the lime of receiving 
licence, give snch secarity with sufficient sureties to be appi 
of by the said Commissioners of Stamps by bond to his Maj 
his heirs and successors, in snch sums respectively as the 
commissioners may think reasonable, having respect to the 
bable amount of the duty payable by such person or person 
body or bodies politic or corporate respectively for half-a- 
with condition that if such person or persons, or body or b 
politic or corporate, shall faithfully make out, sign, and del 
an account of all monies received for such duties upon insura 
and shall well and truly make payment of all such sums of m 
as shall be due and payable thereon, in such manner as 
from time to time be required by law, and also do and shall 
and faithfully observe and perform all the directions, mal 
and things then by law required on his, her, or their behai 
be observed and performed, such bond shall be void, but ot 
wise shall remain in full force." 

Sec. 23. *' And that all and every person and persons, 1 
or bodies politic or corporate, so to be licensed, who shall § 
any policy of insurance for insuring property from loss by fir 
frx)m the dangers of the seas, or other perils at sea, or on 1 
or on events or contingencies relating to or depending on I 
or shall continue to insure on any policy, shall, previous U. 
granting or continumg such policy of insurance (by them8< 
or by some other person or persons employed by or under th 
demand and recdve for the use of his Majesty, his heirs 
successors, of and from the person or persons for or on beha 
whom such insurance shall be so effected, or his, her, their a 
or agents, the duty which shall be then by law payable on 
insurance, and shall give a receipt for the duty so paid, 
pressing the period for which the same was so paid; and 
person or persons, body or bodies politic or corporate, so grai 
such policy, shall in all cases be accountable to his Majesty 
heirs and successors, for said duty, as if the same had act 
been so received." 

Sec. 24. '' And that no policy of insurance upon any 
or upon any share or interest therein, shall be made in Ire 
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for a certain term longer than twelve calendar months ; and twelve months 
every policy which shall be made expressly for any longer term ^ ^* 
shall be null and void to all intents and purposes.'' 

Sec. 25. ** And that ftU and eyerj person or persons, or Inmuaiice 
body or bodies politic or corporate, who shall have obtained a jt^^^keep 
licence for any office of insurance, or who shall receive or take accounts of 
any premium for insurance against loss by fire or the dangers of 
the seas, or other perils at sea, or on lives or events, or contin- 
gencies relating to or depending on lives, shall from time to time 
keep true and fsiithful accounts in writing of the number of every 
such policy or instrument of insurance which shall be issued or 
granted or continued by such body or bodies politic or corporate, 
or person or persons; as also of the name or names of the person 
or persons insuring, and the place or places of his, her, or their 
abode, the sum insured, and the time for which the same shall 
be so insured; and also the day of the month and year in which 
every such policy shall be issued, upon pain of forfeiting, for not 
keeping such accounts, or for wilfully making any false entry 
therein, or omitting therefrom any entry which ought to be con- 
tiuned therein, the sum of five hundred pounds; which accounts 
shall at all times be open for the inspection of any person or 
persons duly authorized, under the hands and seals or nuder the 
hand and seal of one or more of the said Commissioners of 
Stamps, to inspect the same without fee or reward ; and if any 
person who shall have any such account in his or her power or 
custody shall not on demand produce the same without fee or 
reward to any person so authorized, every such person shall for 
every such ofience forfeit the sum of twenty pounds." 

Sec 26. '^ And that all and every person and persons, and Accounts shall 
body and bodies politic or corporate, who shall have any licence g^ cj^ ^ 
for any insurance office in Ireland, shall from time to time, sionen, and 
within the space of two months after the twenty-fom*th day of -^^Jt^iy 
June, the twenty-ninth day of September, the twenty-fifth day 
of December, and the twenty- fifth day of March, in each and 
every year; and also at such other time and times as they shall, 
by fourteen days previous notice in writing, be required by the 
said Commissioners of Stamps, or any of them, deliver or cause 
to be delivered true copies of the accounts hereinbefore directed 
to be kept by such licensed insurance office or offices, person or 
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persons, or body or bodies politic or corporate respectively, foi 
the quarter which shall have been completed next before saol 
day of delivery or notice as the case shall be, and at the sancxe 
time shall pay all snch snm and sums as shall appear to be due 
on such accounts, every such delivery and payment to be made 
as follows respectively (that is to say) : — If the house named id 
the licence of such person or persons, or body or bodies politic 
or coi*porate, so conducting the business of such insurance, shali 
be in the county of Dublin, or county of the city of Dublin, then 
such accounts shall be so delivered to such person or persons as 
shall be appointed to receive the same at the stamp office in 
Dublin, and such payment shall be made to the Receiver-General 
of Stamp Duties for the time being at the said stamp office; and 
if such house shall be in any other part of Ireland, then snch 
accounts shall be famished, and such payments made, to the 
distributor or distributors of the district in which snch house 
shall be, or to the person or persons appointed by the said 
Commissioners to act as distributor or distributors for the said 
district, upon pam of forfeiting, for every default in not delivering 
snch copies of the said accounts as aforesaid, the sum of forty 
pounds, and for every default in not paying the money due on 
the said accounts as aforesaid, double the amount of all monies 
due on the said accounts respectively at the time of such 
default." 

Sec. 27. " And that all and every person and persons, and 
bodies politic or corporate, so to be licensed as aforesaid res- 
pectively, shall be entitled to retain for their own use, for their 
care and trouble in receiving the said duties, and making out 
such accounts as herein du*ected, after the rate of one shilling in 
the pound, out of the monies by them accounted for and paid to 
the receiver-general, or distributors, or persons acting as snch 
respectively, according to the directions herein contained." 

Sec. 28. " And that every deed, instrument, note, or 
memorandum, letter, muniment or writing, for the payment 
of any sum of money, or for making any valuable compen- 
sation for or on the loss of any ship or vessel, goods, monies, 
or effects, or upon any loss by fire, or from any loss whatsoever 
from the danger of the sea, or other perils at sea, or on the 
decease of any person or persons, or on the fall of any life or 
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lives, or on anj event or contingency relating to or depending 
on any life or lives, shall be construed, deemed, and adjudged, 
to be a policy of insorance within the meaning of this Act, and 
of any Act or Acts from time to time in force in Ireland, for 
imposing any duty on such policies of insorance, or by which 
any snch daty, or the collection or management thereof, shall 
or may be regulated, unless the contrary shall be expressly 
provided." 

13 & 14 Vict., c. 97 (14^A August^ 1850, Cheat Britain and 
Ireland), 

Sec. 19. " Provides that fire licences in Ireland shall be per- 
manent ; and, for giving security by bond or deposit of stocks or 
exchequer bills, and for the renewal of the security from time to 
time, re-enacting, as to Ireland, the 20th section of the 5 & 6 
Vict., c. 79." 

25 & 26 Vict., cap. 66. " An Act for the safe-keeping of 
Petroleum '' {22th July, 1862). 

" Whereas it is expedient to provide for the safe-keeping of 
petroleum and certain products thereof that are dangerous to life 
and property, from their properties of giving off inflammable 
vapours at low temperatures: be it enacted by the Queen's most 
excellent Majesty, by and with the advice and consent of the 
Lords spiritual and temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as 
follows: — " 

Sec. 1. " * Petroleum,' for the purposes of this Act, shall Definitions: 
include any product thereof that gives off an inflammable vapour "Petroleum;" 
at a temperature of less than one hundred degrees of Fahrenheit's 
thermometer: " 

*' * Borough' shall in England mean any place for the time ** Borough f 
being subject to the provisions of the Act of the session holden 
in the fifth and sixth years of King William the Fourth, chapter 
seventy-six, intituled 'An Act to provide for the regulation of 
municipal corporations in England and Wales ' ; and in Scotland 
any royal burgh and any of the burghs or towns returning or 
contributing to return members to Parliament; and in Ireland 
any place for the time being subject to the provisions of the Act 
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of the session holden in the third and fonrth years of Her 
Majesty, chapter one hundred and eight, intitaled ^ An Act for 
the regulation of municipal corporations in Ireland *:^ 

^' ' Harbour ' shall include any port, dock, navigable river, 
pier, or other works in or at which vessels ship or discharge 
goods or passengers: " 

'' * Harbour authority ' shall include all persons or bodies of 
persons, corporate or unincorporate, being proprietors of or 
entrusted with the duty of improving, maintaining, or managing 
any harbour." 

Sec. 2. ** Every vessel carrying a cargo consisting wholly or 
in part of petroleum on entering any harbour within the United 
Kingdom shall conform to such regulations in respect to the place 
at which she is to be moored as may from time to time be issued 
by the harbour authority having jurisdiction over such harbour. 
If any vessel is moored in any place in contravention of such 
regulations, the owner or master of such vessel shall incur a 
penalty not exceeding twenty pounds for each day during which 
the vessel remains moored, and it shall be lawfiil for the harbour 
master, or any other person acting under the orders of the 
harbour authority, to cause such vessel to be removed, at the 
expense of the owner thereof, to such place as may be in 
conformity with the said regulations, and all expenses incurred 
in such removal may be recovered in the same manner in which 
penalties are hereby made recoverable." 

Sec. 3. " From and after the first day of October, one 
thousand eight hundred and sixty-two, not more than forty 
gallons of petroleum shall be kept within fifty yards of a dwelling 
house or of a building in which goods are stored, except in 
pursuance of a licence given by such local authority as is herein- 
after mentioned." 

'^ Any petroleum kept in contravention of this section shall 
be forfeited, and, in addition thereto, the occupier of the place in 
which such petroleum is kept shall incur a penalty not exceeding 
twenty pounds a day for each day during which petroleum is 
kept in contravention of this Act. 



Definition 



Sec. 4. **The following bodies shall respectively be the 
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local anthority to grant licences under this Act in the Districts of loc^ 
hereinafter mentioned (that is to say): — ^ °"^* 

" 1. In the city of London, except as hereinafter mentioned, 
the Court of Lord Mayor and aldermen of the asld city: 

** 2. In the Metropolis, as defined by the Act of the session of 
the eighteenth and nineteenth years of the reign of Her 
present Majesty, chapter one hundred and twenty, 
except the city of London, and except as hereinafter 
mentioned, the Metropolitan Board of Works: 

« 

'^ 3. In any borough in England or Ireland, except as herein- 
after mentioned, the mayor, aldermen, and burgesses, by 
the Council: 

*^ 4. In any place in England or Ireland, except as herein- 
aft;er mentioned, within the jurisdiction of any trustees 
or Improvement Commissioners, appointed under the 
provisions of any local or general Act of Parliament, the 
trustees or commissioners: 

'^ 5. In any burgh or place in Scotland, except as hereinafter 
mentioned, within the jurisdiction of any town council, 
and not subject to the jurisdiction of police commissioners 
or trustees, the town council; but in any burgh or place 
in Scotland, except as hereinafter mentioned, within the 
jurisdiction of police commissioners or trustees exercising 
the ftmctions of police commissioners under any general 
or local Act, the police commissioners or trustees: 

'* 6. In any harbour within the jurisdiction of a harbour 
authority, whether situate or not within the jurisdiction 
of any local authority hereinbefore mentioned, the 
harbour authority, to the exclusion of any other local 
authority: 

'' 7. In any place in England or Ireland in which there is 
no local authority as hereinbefore defined, the justices ' 
in petty sessions assembled, and in Scotiand any two 
justices of the peace for the county." 

Sec. 5. " Licences in pursuance of this Act shall be valid if Mode of 
signed by two or more of the persons constituting the local g^*^**°? 
authority, or executed in any other way in which other licences, 
if any, gi^anted by such authority are executed; they may be 
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granted for a limited time, and there may be annexed thereto 
any conditions as to renewal or otherwise which the local 
authority thinks necessary for diminishing the risk of damage 
from explosion or fire; and any licensee violating any of the 
conditions of his licence shall be deemed to be an unlicensed 
person." 

Sec. 6. " If, on any application for a licence under this Act, 
the local authority refuses the licence, or grants the same only 
on conditions with which the applicant is dissatisfied, the local 
authority shall, if required by the applicant, certify in writing 
under the hand or hands of one or more of the persons 
constituting the local authority the grounds on which it refused 
the licence or annexed conditions to the grant thereof, and shall 
deliver the certificate to the applicant, who may thereupon, 
within ten days from the time of the delivery thereof, transmit 
the same to one of Her Majesty's principal Secretaries of State, if 
the application is for a licence in England or Scotland, and to 
the Lord Lieutenant or other chief governor if the application is 
for a licence in Ireland, together with a memorial, praying that, 
notwithstanding such refusal, the licence may be granted, or that 
such conditions may not be imposed, or may be altered or 
modified in such manner and to such extent as may be set forth 
in such memorial; and it shall be lawful for the Secretary of 
State, Lord Lieutenant or other chief governor, if he think fit, 
on consideration of such memorial and certificate, and if he 
think it necessary or desii*able, after due inquiry from and a 
report by such person as he may appoint for that purpose, to 
grant the licence prayed for, either absolutely, or with such 
conditions' as he thinks fit, or to alter or modify the conditions 
imposed by the local authority; and the licence so granted, or 
altered and modified, as the case may be, when certified under 
the hand of the said Secretary of State, Lord Lieutenant, or 
other chief governor, shall be to all intents as valid as if granted 
by the local authority." 

Sec. 7. " Any forfeiture or penalty for an offence against 
this Act may be enforced in England and Ireland upon summary 
conviction before any two justices; and one moiety of the 
forfeiture and penalty shall belong to Her Majesty, and the other 
moiety to the informer, unless the informer is a servant of the person 
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informed against, in which case the moiety of the forfeiture or 
penalty which would otherwise belong to the informer shall be 
applied in such manner and to such other purposes as the 
justices in their or his discretion may think fit 

Sec. 8. " Any forfeiture or penalty for an offence against Recovery of 
this Act may be enforced in Scotland upon summary conviction, ^^l^Tjif" 
at the instance of the procurator fiscal, before any sheriff, or Scotland, 
before any two justices of the county, or before the magistrates 
or any police magistrate of the burgh in which the offence was 
committed, who may sentence the offender to imprisonment, 
until such forfeiture or penalty and the expenses of conviction 
are paid, for a period not exceeding three months; and one 
moiety of such forfeiture or penalty shall belong to Her Majesty, 
and the other moiety shall be applied in such manner and to 
such purposes as such sheriff, justices, magistrates, or magistrate 
in their or his discretion may think fit." 

« * 

Sec. 9. ^* Petroleum may be searched for in the same manner, Search for 
under the same warrants, and subject to the same conditions in, P«^i«^™« 
under and subject to which gunpowder may be searched for, in 
pursuance of the Act passed in the session holden in the twenty- 
third and twenty-fourth years of the reign of Her present 
Majesty, chapter one hundred and thirty-nine; and all the 
provisions of the said Act relating to searching for gunpowder 
shall be incorporated with this Act, and be construed as if the 
word ' gunpowder ' in such provisions included petroleum asi 
defined by this Act, and as if the Act therein referred to were 
this Act." 

Sec. 10. " All powers given by this Act shall be deemed to Reservation of 
be in addition to and not in derogation of any other powers previous powers 

" '^ with respect to 

conferred on any local authority by Act of Parliament, law, or inflammable 
custom, and the local authority may exercise such other powers s^hstances. 
in the same manner as if this Act had not passed; and nothing 
in this Act contained shall be deemed to exempt any person from 
any penalty to which he would otherwise be subject in respect 
of a nuisance." 

29 & 30 Vict., c. 69. ** An Act for the Amendment of the 
Law with respect to the Carriage and Deposit of 
dangerous Goods " {6th August ^ 1866). 

" Be it enacted by the Queen's Most Excellent Majesty, by 
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and with the advice and consent of the Lords spiritoal and 
temporal, and Commons, in this present Parliament assembled, 
and by the anthoiity of the same, as follows: 

Sec 1. ^' The goods or article commonly known as nitro- 
glycerine or glonoine oil shall be deemed to be specially dangerous 
within the meaning of this Act" 

Sec. 2. '^ Her Majesty may from time to time, by order m 
cooncil, declare that any goods named in any snch order (other 
than nitro-glycerine or glonome oil) are to be deemed specially 
dangerous within the meamng of this Act; and may from time 
to time amend or repeal any such order; and any goods which 
are by any snch order declared to be specially dangerous shall, 
so long as such order is in force, be deemed to be specially 
dangerous within the meaning of this Act" 

Sec 3. '' No person shall deliver any goods which are 
specially dangerous to any warehouse, owner or carrier, or send 
or carry or cause to be sent or carried any such goods upon any 
railway or in any ship to or from any part of the United Kingdom, 
or in any other public conveyance, or deposit any such goods in 
or on any warehouse or quay, unless the true name or description 
of such goods, with the addition of the words specially dangerous, 
is distinctly written, printed, or marked on the outside of the 
package, nor in the case of delivery to or deposit with any 
warehouse, owner or carrier, without also giving notice in 
writing to him of the name or description of such goods, and of 
their being specially dangerous. And any person who commits 
a breach of this enactment shall be liable to a penalty not 
exceeding five hundred pounds, or at the discretion of the Court 
to imprisonment, with or without hard labour, for any term not 
exceeding two years." 

Sec 4. ** Provided always, as follows: 

**(!.). Any person convicted of a breach of the last 
foregoing enactment shall not be liable to imprison- 
ment, or to a penalty of more than two hundred 
pounds, if he shows to the satbfaction of the Court 
and jury before whom he is convicted that he did not 
know the nature of the goods to which the indictment 
relates: 

" (2.) Any person accused of having committed a breach 
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of the said enactment shall not be liable to be 
convicted thereof if he shows to the satisfaction of 
the Court and jury before whom he is tried that he 
did not know the nature of the goods to which the 
indictment relates, and that he could not, with 
reasonable diligence, have obtained such knowledge.** 
Sec. 5. " Where goods are delivered, sent, carried or de- As to forfeitnie 
posited in contravention of the said enactment the same shall be ^ goods, 
forfeited, and shall be disposed of in such manner as the 
Commissioners of Her Majesty's Treasury or (in case of 
importation) the Commissioners of Customs direct, whether any 
person is liable to be convicted of a breach of the said enact- 
ment or not. 

Sec. 6. " No warehouse-owner or carrier shall be bound to Warehouse 

receive or carry any goods which are specially dangerous." bOTmdtoraje?ve 

Sec. 7. " In construing this Act, the term warehouse-owner 8«ch goods. 

shall include all persons or bodies of persons owning or managing Interpretation 

o£ '* owner 
any warehouse, store, quay, or other premises, in which goods and " carrier." 

are deposited; and the word carrier shall include all persons or 

bodies of persons carrying goods or passengers for hire by land 

or water." ' 

Sec. 8. '' The Act of the session of the twenty-fiflh and Application of 
twenty-sixth years of Her Majesty's reign, chapter sixty-six, gg ^ N'teo- 
'for the safe keeping of petroleum,' is hereby extended and Glycerine, 
applied to nitro-glycerine, and that Act shall be read and have 
effect as if throughout its provisions nitro-glycerine had been 
mentioned in addition to petroleum; save that so much of the 
said Act as specifies the maximum quantity of petroleum to be 
kept as therein mentioned without a licence, shall not apply in 
the case of nitro-glycerine, and any quantity whatever of nitro- 
glycerine shall be deemed to be subject to the provisions of the 
said Act" 

Sec. 9. '' The said Act of the session of the twenty-fifth and Application of 
twenty-sixth years of Her Majesty's reign is also hereby extended ^® ^® ^^ 
and applied to any substance for the time being declared by- any substances. 
Order in Council under this Act to be specially dangerous, and 
that Act shall be read and have effect as if throughout its 
provisions the substance to which such Order in Council relates 
had been mentioned in addition to petroleum; save that the 
quantity of such substance which it shall not be lawful to keep 



254 



STATUTES IN FORCE REI^ATING TO 



Short title. 



Short title. 



Definition of 
" Metropolis'' 
and ^ insurance 
company.'' 



as in the said Act mentioned without a licence shall, instead of 
the quantity specified in relation to petrolenm in the said Act, 
be snch qoantity as is specified in that behalf in relation to any 
snch substance in any such Order in Council." 

Sec. 10. '* This Act may be cited as ' The Carriage and 
Deposit of dangerous Croods Act, 1866.' " 

28 & 29 Vict, c. 90. " An Act for the establishment of a 
fire brigade within the Metropolis " {5ih JuLy^ 1865). 

'' Whereas it is expedient to make further provision for the 
protection of life and property from fire within the Metropolis : 
be it enacted by the Queen's most excellent Majesty, by and 
with the advice and consent of the Lords spiritual and temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

" Preliminary, 

Sec. 1. ''This Act may be cited for all purposes as the 
< Metropolitan Fire Brigade Act, 1866.' " 

Sec. 2. " For the purposes of this Act the * Metropolis ' 
shall mean the city of London and all other parishes and places 
for the time being within the jurisdiction of the Metropolitan 
Board of Works : 

" ' Insurance company' shall include any persons corporate 
or unincorporate, or any person carrying on the business of fire 



M 
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Sec. 3. ^^ The expression ' Metropolis Local Management 
Acts' shall mean the Acts following (that is to say): 'The 
Metropolis Management Act, 1855;' 'The Metropolis Manage- 
ment Amendment Act, 1856;' and * The Metropolis Management 
Amendment Act, 1862/ 



» >» 



" Establishment and Duties of Fire Brigade, 
Sec. 4. " On and after the first day of January, one 
thousand eight hundred and sixty-six, the duty of extinguishing 
fires and protecting life and property in case of fire, shall within 
the Metropolis be deemed for the purposes of this Act to be 
entrusted to the Metropolitan Board of Works; and with a view 
to the performance of that duty, it shall be lawful for them to 
provide and maintain an efiicient force of firemen, and to furnish 
them with all such fire engines, horses, accoutrements, too1% and 
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implements as may be necessary for the complete equipment of 
the force, or condacive to the efficient performance of their duties." 

Sec. 5. " The said Board, hereinafter referred to as the Purchase of 
Board, may take on lease, purchase, or otherwise acquire ^g^^ ^ 
stations for engines, stables, houses for firemen, and such other 
houses, buildings, or land as they may think requisite for 
carrying into eifect the purposes of this Act, and may from time 
to time sell any property acquired by or vested in them for the 
purposes of this Act. 

** The Board may also contract with any company or persons 
authorized to establish the same for the establishment of telegra- 
phic communication between the several stations in which their 
fire engines or firemen are placed, and between any of such 
stations and other parts of the Metropolis." 

Sec. 6. " On and after the said first day of January, one Transfer of 
thousand eight hundred and sixty-six, all stations, fire engines, pla"** o^ enst- 
fire escapes, plant, and other property belonging to or used by 
the fire-engine establishment of the insurance companies in the 
Metropolis shall vest in or be conveyed or assigned to the Board 
for all the estate and interest of the said companies therein, 
upon trust, to be applied by the Board to the purposes of this 
Act, but subject to all legal liabilities and obligations attaching 
thereto, including the pa3nnent of all pensions that have been 
granted to the members of the said fire-engine establishment, 
according to a list that has been furnished to the Chairman of 
the said Board by the chief officer of the said fire-engine 
establishment, and all trustees for the same shall be indemnified 
against such liabilities and obligations. The Board may also, if 
they think fit, purchase the stations, fire engines, and plant 
belonging to any parish, place, or body of persons within their 
jurisdiction." 

Sec. 7. '* The force of firemen established under this Act, . Constitution of 
hereinafter called the Metropolitan Fire Brigade, shall be under fire brigade, 
the command of an officer, to be called the Chief Officer of the 
Metropolitan Fire Brigade. 

'' The chief officer and men composing the said fire brigade 
shall be appointed and removed at the pleasure of the Board." 

S/3C. 8. '^ The Board shall pay such salaries as they think Salaries of fire 
expedient to the said fire brigade. They may also make such brigade. 
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regnlations as they tlimk fit with respect to the compensation to 
be made to them in case of accident, or to their wives or families 
in case of their death ; also with respect to the pensions or 
allowances to be paid to them in case of retirement; also with 
respect to the gratuities to be paid to persons giving notices of 
fires; also with respect to gratuities by way of a gross snm or 
annual pajrment to be from time to time awarded to any member 
of the said force, or to any other person, for extraordinary 
services performed in cases of fire; also with respect to gratuities 
to turncocks belonging to waterworks from which a supply of 
water is quickly derived.** 

Sec. 9. " The Board may by bye-laws make regulations for 
the training, discipline, and good conduct of the men belonging 
to the said fire brigade, for their speedy attendance with engines, 
fire escapes, and all necessary implements on the occasion of any 
alarm of fire, and generally for the maintenance in a due state of 
efficiency of the said brigade, and may annex to any breach of 
such regulations penalties not exceeding in amount forty shillings, 
but no bye-law under this section shall be of any validity unless 
it is made and confirmed in manner directed by the Metropolis 
Local Management Acts; and all the provisions of the said Acts 
relating to bye-laws shall, with the necessary variations, apply 
to any bye-laws made in pursuance of this Act." 

Sec. 10. " The vestry of any parish or place in the Metro- 
polis may allow such compensation as they think just to any 
engine keeper or other person employed in the service of fire 
engines who has hitherto been paid out of any rate raiseable in 
such parish or place, and who is deprived of his employment by 
or in consequence of the passing of this Act, and any compensa- 
tion so allowed shall be paid out of the rate out of which the 
salary of the officer so compensated was payable." (a) 

Sec. 11. " The Board may make such arrangements as they 
think fit as to establishing fire escapes throughout the Metropolis. 
They may for that purpose contribute to the funds of the Royal 
Society for the protection of life from fire, or of any existmg 
society that provides fire escapes, or may purchase or take by 
agreement the property of any existing society in their stations 
and fire escapes, and generally may maintain such fire escapes 



(a) 14 Geo. IIL c. 78, s. 81; 3 & 4 Wm. IV. c. 90, s. 44. 
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and do such things as they think expedient towards aiding 
persons to escape from fire; and any expenses incurred by them 
in pursuance of this section shall be deemed to be expenses 
incurred in canymg into effect this Act/' 

Sec. 12. "On the occasion of a fire the chief or other officer As toj[>ower8of 
in charge of the fire brigade may, in his discretion, take the ^ 

command of any volunteer fire brigade or other persons who 
voluntarily place their services at his disposal, and may remove, 
or order any fireman to remove, any persons who interfere by 
their presence with the operations of the fire brigade, and 
generally he may take any measures that appear expedient for 
the protection of life and property, with power by himself or his 
men to break into or through, or take possession of, or pull 
down any premises for the purpose of putting an end to a fire, 
doing as little damage as possible ; he may also on any such 
occasion cause the water to be shut off from the mains and pipes 
of any district, in order to give a greater supply and pressure of 
water in the district in which the fire has occurred; and no water 
company shall be liable to any penalty or claim by reason of any 
interruption of the supply of water occasioned only by compliance 
with the provisions of this section. 

"All police constables shall be authorized to aid the fire 
brigade in the execution of their duties. They may close any 
street in or near which a fire is burning, and they may of their 
own motion, or on the request of the chief or other officer of the 
fire brigade, remove any persons who interfere by their presence 
with the operations of the fire brigade. 

"Any damage occasioned by the fire brigade in the due 
execution of their duties shall be deemed to be damage by fire 
within the meaning of any policy of insurance against fire.*' 

Eaipenses, 

Sec. 13. " Every insurance company that insures from fire Contributions 
any property in the metropolis shall pay annually to the Metro- o^^"'^** 
politan Board of Works, by way of contribution toward the 
expenses of carrying this Act into effect, a sum after the rate 
of thirty-five pounds in the one million pounds on the gross 
amounts insured by it, except by way of reassurance, in respect 
of property in the metropolis for a year, and at a like rate for 
any fractional part of a million, and for any fractional part of a 

S 
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year as well as for any number of years for which the insurance 
may be made, renewed, or continued. 

'^ The said payments by insurance companies shall be made 
quarterly, in advance, on the first of January, first of April, 
first of July, and first of October in every year; the first of such 
payments to be made on the first of January, one thousand eight 
hundred and sixty-six, and such first pa3nnent and the other 
payments for the year one thousand eight hundred and sixty-six 
to be based upon the amounts insured by the several companies 
in respect of property in the Metropolis in the year ending the 
twenty-fourth of December, one thousand eight hundred and 
sixty-four : Provided that any insurance company which at the 
time of the passing of this Act contributes to the expenses of the 
said fire engine establishment may, in respect of all payments to 
be made by it in the years one thousand eight hundred and 
sixty-six and one thousand eight hundred and sixty-seven, but 
not afterwards, contribute after the yearly rate of thurty-five 
pounds in one million pounds of the business in respect of which 
it contributes to the said fire-engine establishment for the present 
year, according to a return which has been furnished to the 
Chairman of the said Metropolitan Board, instead of in the 
manner in this Act provided.^ 

Sec. 14. *' All contributions due from an insurance company 
to the Board in pursuance of this Act shall be deemed to be 
specialty debts due firom the company to the Board, and be 
recovered accordingly. 

Sec. 15. " For the purpose of ascertaining the amount to be 
contributed by every such insurance company as aforesaid, every 
insurance company insuring property from fire in the Metropolis 
shall, on the thirtieth day of December, one thousand eight 
hundred and sixty-five, with respect to the amounts insured in 
the year one thousand eight hundred and sixty-four, and on the 
first of June, one thousand eight hundred and sixty-six, and on 
every succeeding first of June, or on such other days as the 
Metropolitan Board of Works may appoint, make a return to the 
said Board, in such form as they may require, of the gross 
amount insured by it in respect of property in the Metropolis. 

^* There shall be annexed to the return so made a declara- 
tion made by the Secretary or other officer performing the duties 
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of secretary of the company by whom it is made, stating that he 
has examined the return with the books of the company, and 
that to the best of his knowledge, information, and belief it con- 
tains a true and faithfol acconnt of the gross amount of the sums 
insured by the company to which hia belongs in respect of pro- 
perty in the Metropolis. 

" The return made in the June of one year shall not come 
into effect till the first of January of the succeeding. year, and 
shall be the basis of the contributions for that year." 

Sec. 16. **If any insurance company makes default in Penalty on 
making such returns to the Board as are required by this Act, ^rapany not 
it shall be liable to a penalty not exceeding five pounds for making return, 
every day during which it is so in default" 

Sec. 17. " The secretary or other officer having the custody Examination 
of the books and papers of any insurance company that is re- ingii^^^^com- 
quired to pay a contribution to the Board in pursuance of this panics. 
Act shall allow any officer appointed by the Board to inspect, 
during the hours of business, any books and papers that will 
enable him to ascertain the amount of property insured by such 
company in the Metropolis, and the amount for which it is 
insured, and to make extracts from such books or papers; and 
any secretary or other such officer as aforesaid of a company 
failing to comply with the requisitions of this section in respect 
of such inspections and extracts shall be liable, on summary 
conviction, to a penalty not exceeding five pounds for each 
offence." 

Sec 18. **The Commissioners of Her Majesty's Treasury Contributions 

shall pay or cause to be paid to the Board, by way of contribu- ^y Government 
• ^ '' . ^ ' ^ ^ towards ex- 

tion to the expenses of maintainmg the fire bngade, such sums pense of 
as Parliament may from time to time grant for that purpose, not ^>"fi>^®* 
exceeding in any one year the sum often thousand pounds.'' 

Sec. 19. "For the purpose of defraying all expenses that Expenses 
may be incurred by the Board in carrying into effect this Act °^ Act not 
whiqh are not otherwise provided for, the Board may from time provided for. 
to time issue their precepts to the overseers of the poor of every 
parish or place within the Metropolis, requiring the overseers to 
pay over the amount mentioned in the precepts to the treasurer 
of the Board or into a bank to be named in the precepts within 
forty days from the delivery of the precept. 

s 2 
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'* The overseen shall comply with the reqnisitioDS of any 
such precept by paying the sums mentioned out of any monies in 
their hands applicable to the relief of the poor, or by levying the 
amount required as part of the rate for the relief of the poor, bnt 
no contribution required to be paid by any parish or place under 
this section shall exceed in the whole in any one year the rate of 
one halfpenny in the pound on the full and fsar annoal valoe of 
property rateable to the relief of the poor within the said parish 
or place, such full and fair annual value to be computed in all 
parts of the Metropolis, exclusive of the city of London, according 
to the last valuation for the time being acted on in assessing the 
county rate, or, where there is no county rate, according to a 
like estimate or basis; and no liberty, precinct, or place, shall be 
exempt from the rate leviable for the purposes of this Act by 
reason of its being extra-parochial or otherwise; and in default 
of proper officers in any liberty, precinct, or place, to assess or 
levy the said rate, the Board may appoint such officers, and add 
the amount of any expenses so incurred to the amount to be 
raised by the next succeeding rate in such liberty, precinct, 
or place." 

** Overseers shall, for the purposes of levying any amount 
required to be levied by them under this Act, have the same 
powers and be subject to the same obligations as in levying a 
rate for the relief of the poor. 

" The word * overseers ' shall include any persons or bodies 
of persons authorised or required to make and collect or cause to 
be collected rates applicable to the relief of the poor; and such 
persons or bodies shall pay to the Board the amount so mentioned 
in the precept out of the said rates." 

Sec. 20. " In case the amount ordered by any such precept as 
aforesaid to be paid by the overseers of any parish or place be 
not paid in manner directed by such precept and within the time 
therein specified for that purpose, it shall be lawful for any 
justice of the peace, upon the complaint by the Board or by any 
person authorised by the Board, to issue his warrant for levying 
the amount or so much thereof as may be in arrear by distress 
and sale of the goods of all or any of the said overseers, and in 
case the goods of all the overseers be not sufficient to pay the 
same, the arrears thereof shall be added to the amount of the 
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next levy which is directed to be made in such parish or place 
for the purposes of this Act, and shall be collected by the like 
methods." 

Sec. 21. " The Board may, with the consent of the commis- Power to 
sioners of Her Majesty's treasury, borrow any sum not exceeding conggnt of 
forty thousand pounds, and apply the same for the purposes of Treasury, 
this Act; and all powers contained in the Metropolis Local exceedimr 
Management Acts authorising the Board to borrow money, or any £40,000. 
Commissioners or persons to lend money to the Board, and all 
other provisions as to the mode of borrowing, the repajrment of 
principal or interest, or in anywise relating to borrowing by the 
Board, shall be deemed to apply and to extend to this Act in the 
same manner as if the monies borrowed in pursuance of this Act 
were monies borrowed for the purpose of defraying the expenses 
of the Metropolis Local Management Acts, or one or more of 
those Acts. The Board shall apply the monies received by them 
under this Act in liquidation of the principal and interest of the 
monies so borrowed, but no creditor shall be concerned to see to 
such application, or be liable for any misapplication of the monies 
received or borrowed by the Board in pursuance of this Act." 

" Miscellaneous, • 
Sec. 22. " Where any chief officer, or other person who has Power to turn 
been employed by the Board in any capacity under this Act, and officMBw men 
has been discharged therefrom, continues to occupy any house or out of hotues 
building that may be provided for his use, or any part thereof, JJ^ 
after one week's notice in writing from the Board to deliver up 
possession thereof, it shall be lawful for any police magistrate, 
on the oath of one witness, stating such notice to have been 
given, by warrant under his hand to order any constable to enter 
into the house or building occupied by such discharged chief 
officer or other person as aforesaid, and to remove him and his 
family and servants therefrom, and afterwards to deliver the 
possession thereof to the Board, as effi3Ctually, to all intents and 
purposes, as the sheriff having jurisdiction within the place 
where such house or building is situate might lawfully do by 
virtue of a writ of possession or a judgment at law." 

Sec. 23. " If the chimney of any house or other building Penalty where 
within the metropolis is on fire, the occupier of such house or ^*^^' "* 
building shall be liable to a penalty not exceeding twenty 
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shillings; bat if sach occnpier proves that he has Incurred such 
penalty by reason of the neglect or wilful default of any other 
person, he may recover summarily from such person the whole or 
any part of the penalty he may have incurred as occupier. 

Sec. 24. *' All penalties imposed by this Act, or by any 
bye-law made in pursuance thereof, and all expenses and other 
sums due to the Board in pursuance of this Act, in respect of ' 
which no mode of recovery is prescribed, may be recovered 
summarily before two justices in manner directed by the Act of 
the session holden in the eleventh and twelfth years of the reign 
of Her present Majesty, chapter forty-three, or any Act 
amending the same, and when so recovered shall be piud to the 
treasurer of the Board, notwithstanding any Police Act or other 
Act of Parliament directing a different appropriation of such 



» 



monies. 

Sec. 25. " Any dispute or other matter which is by this Act 
directed to be detei-mined summaiily by two justices shall be 
deemed to be a matter in respect of which a complaint is made 
upon which they have authority by law to make an order for 
payment of money within the meaning of the said Act of the 
session holden in the eleventh and twelfth years of the reign 
of Her present Majesty, chapter forty-three, or any Act amending 
the same." 

Sec 26. "Any Act, power, or jurisdiction hereby autho- 
rized to be done or exercised by two justices may be done or 
exercised by the following magistrates within their respective 
jurisdictions (that is to say): by any Metropolitan Police Magis- 
trate sitting alone at a police court or other appointed place, or 
by the Lord Mayor of the city of London, or any Alderman of 
the said city, sitting alone or with others at the Mansion House 
or Guildhall.'' 

Sec. 27. " The accounts of the Board in respect of expenses 
incurred by them under this Act shall be audited in the same 
manner as if they were expenses incurred under the said Metro- 
polis Local Management Acts, and the Board shall in each year 
make a report to one of Her Majesty's Principal Secretaries of 
State of all acts done and expenditure incurred by them in 
pursuance of this Act, and that Report shall be laid before 
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Parliament within one month after the commencement of the 

session. 

Sec. 28. '* The Board may delegate anj powers conferred on Power to 

them by this Act to a committee of their body; and such com- f^^^ 

mittee shall, to the extent to which snch powers are delegated. Board to a 

be deemed to be the Board within the meaning of this Act committee. 

Sec 29. ^* If the companies insuring property within the Establishment 
Metropolis, or any such number of them as may in the opinion of w^^^'^"* 
the said Board be sufficient, establish a force of men charged offices, 
with the duty of attending at fires and saving insured property, 
it shall be the duty of the fire brigade, with the sanction of the 
Board, and subject to any regulations that may be made by the 
Board, to afford the necessary assistance to that force in the 
performance of their duties, and, upon the application of any 
officer of that force, to hand over to their custody property that 
may be saved from fire; and no charge shall be made by the said 
Board for the services thus rendered by the fire brigade." 

Sec. 30. '' It shall be lawful for the Poard, when occasion Brigade when 
requires, to permit any part of the fire-brigade establishment, ^ ^nd^ 
with their engines, escapes, and other implements, to proceed Metropolis, 
beyond the Ihnits of the Metropolis for the purpose of extin- ^^r^ces*^ 
goishing fires. In such case the owner and occupier of the 
property where the fire has occurred shall be jointly and 
severally liable to defi*ay all the expenses that may be incurred 
by the fire brigade in attending the fire, and shall pay to the 
Board a reasonable charge for the attendance of the fire brigade, 
and the use of their engines, escapes, and other implements. In 
case of difference between the Board and the owner and occupier 
of such property, or cither of them, the amount of the expenses, • 

as well as the propriety of the fire brigade attending such fire (if 
the propriety thereof be disputed), shall be summarily determined 
by two justices. In default of payment, any expenses under this 
section may be recovered by the Board in a summary manner. 

** The Board may also permit any part of the fire-brigade 
establishment to be employed on special services upon such terms 
of remuneration as the said Board may think just." 

Sec. 31. ^^The Metropolitan Fire Brigade shall in the Board toisend 
morning of each day, with the exception of Sundays, send infer- hrfonnation of 
mation, by post or otherwise, to all the insurance offices contri- 
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bating for the purposes of this Act, of all fires which have taken 
place within the Metropolis since the preceding return, in sach 
form as may be agreed apon between the Board and the said 
companies.'' 

Sec. 32. "All the powers now exercised by any local body or 
officer within the Metropolis as respects fire pings shall hence- 
forth be exercised by the Board, and the Board shall be entitled 
to receive copies or extracts of all plans kept by any water com- 
pany under the provision of the Act of the session of the 
fiflecnth and sixteenth years of Her Majesty, chapter eighty- 
four; and every such water company shall provide at the expense 
of the Board in any mains or pipes within the Metropolis plugs 
for the supply of water in case of fire at such places, of such 
dimensions, and in such form as the Board may require, and the 
fire brigade shall be at liberty to make such use thereof as they 
may deem necessary for the purpose of extinguishing any fire; 
and every such company shall deposit keys of all their fire plugs 
at such places as may be appointed by the Board, and the Board 
may put up on any house or building a public notice in some 
conspicuous place in each street in which a fire plug is sitnated, 
showing its situation " (a). 

Sec. 33. "'Owner' in this Act shall mean the person for 
the time being receiving the rack rent of the premises in con- 
nexion with which the word is used, either on his own account 
or as agent or trustee for some other person, or who would 
receive the same if the premises were let at rack rent." 

** Repeal, 
Sec. 34. " On and after the first day of January one thousand 



(tt) 16 & 16 Vict. c. 84, 8. 17 (Metropolis Water Act, 1852). " Every 
company shall within one year after the passing of this Act cause a map to be 
made of the district within which any mains or district mains shall have been laid 
down or formed by them, on a scale not less than six. inches to a mile, and shall 
cause to be marked thereon the course and situation of all existing mains and 
district mains, and shall within six months from the making of any iterations or 
additions, cause the said maps to be from time to time corrected, and such additions 
made thereto as may show the line and situation of all such mains and district 
mains as may be laid down or formed by them fix>m time to time after the passing 
of this Act; and such map, or a copy thereof, with the date expressed thereon of 
the last time when the same shall have been so corrected as aforesaid, shall be 
kept in the principal office of such company, and shall be open to the inspection 
of all persons interested in the same within the said district, who shall be at 
liberty to take copies or extracts from the same.*^ 
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eight hundred and sixtj-six there shall be repealed so much as is sections of 
unrepealed of an Act passed in the fourteenth year of his late ^^73 
majesty King George the Third, chapter seventy-eight, and 
intituled, ' An Act for the further and better Begnlation of 
Buildings and Party Walls, and for the more effectually 
preventing Mischief by fire, within the cities of London and 
Westminster and the Liberties thereof, and other the Parishes, 
Precincts, and Places within the Weekly Bills of Mortality, the 
Parishes of St. Marylebone, Paddington, St. Pancras, and 
St. Luke at Chelsea, in the County of Middlesex, and for 
indemnifying, under certain Conditions, Builders and other 
Persons against the Penalties to which they are or may be liable 
for erecting Buildings within the limits aforesaid contrary to 
law,* with the exception of sections eighty-three and eighty-six 
which shall remain in full force, but such repeal shall not affect 
any penalty or liability incurred under the repealed sections." 

Sec 35. " On and after the first day of January one Partial repeal 
thousand eight hundred and sixty-six, section forty-four of an Jy ^90^ 
Act passed in the session holden in the third and fourth years of 
the reign of King William the Fourth, chapter ninety, shall be 
repealed so far as respects any parish or place within the limits 
of the Metropolis as defined by this Act; provided that the 
repeal of the said section shall not affect the power of the 
churchwardens and overseers of any parish or place to contribute 
to the funds of any society that at the time of the passing of this 
Act maintains fire escapes in such parish or place, unless and 
until the Board purchases the property of such society, or 
otherwise provides fire escapes in such parish or place." 

14 Geo. III. c. 78. — Sections re-enacted. 

Sec. 83. " * And, in order to deter and hinder ill-minded 
persons from wilfully setting their house or houses, or other 
buildings, on fire, with a view of gaining to themselves the 
insurance money, whereby the lives and fortunes of many families 
may be lost or endangered;' be it fmther enacted by the au- 
thority aforesaid, that it shall and may be lawful to and for the Money insured 

respective governors or directors of the several insurance offices ^^ honses burnt 
^ ° how to be ap- 

for insuring houses or other buildings against loss by fire, and plied, 
they are hereby authorised and required, upon the request of any 
person or persons interested in, or entitled ontOi any house or 
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hooaes, or other boOdings, which may hereafter b« burnt down, 
demolished, or damaged bj fire, or upon any grounds of snspcion 
that the owner or owners, occnpier or oocupiers, or other person 
or persons who shall have insured snch house or houses, or other 
bnOdings, have been gnOtj of fraud, or of wilfullj setting their 
house or houses, or other buildings, on fire, to cause the insuranoe 
money to be laid out and expended, as (ar as the same will go^ 
towards rebuilding, reinstating, or repairing, such house or 
houses, or other buildings so burnt down, demolished, or 
damaged by fire; unless the party or parties claiming such 
insurance money shall, within sixty days next after his, her, 
or their claim is adjusted, give a sufficient security to the go- 
vernors or directors of the insurance office where such house or 
houses, or other buildings, are insured, that the same insuranoe 
money shall be laid out and expended as aforesaid; or unless 
the said insurance money shall be, in that time, settied and 
disposed of to and amongst all the contending parties, to the 
satisfaction and approbation of such governors or directors of 
such insurance office respectively." 

Sec 86. And be it further enacted by the authoriiy afore- 
said, that no action, suit, or process whatever, shall be had, 
msdntamed, or prosecuted, against any person in whose house, 
chamber, stable, bam, or other building, or on whose estate any 
fire shall, after the said twenty-fourth day of June, accidentally 
be^n, nor shall any recompence be made by such person for any 
damage eufibred thereby, any law, usage, or custom, to the 
contrary notwithstanding: And in snch case, if any action be 
brought, the defendant may plead the general issue, and give 
this Act and the special matter in evidence, at any trial there- 
upon to be had; and in case the 4)laintifi^ become nonsuited, or 
discontinne bis action or suit, or if a verdict pass against him, 
the defendant shall recover treble costs, provided that no contract 
or agreement made between landlord and tenant shall be hereby 
defeated or made void." 



Note. — Sections repealed. 

Sec. 74. " * And whereas the having a sufficient number of fire engines kept 
in known puhlick places, and at convenient distances from each other, and ready 
to be brought forth as occasion may require ; and the supplying such engines 
with plenty of water ; and the giving encouragement to engineers and others to 
bring forth, use, and work such engines, may tend greatly to lessen the mischiefs 
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happening by fire ; and the having proper ladders kept in known publick places 

ready to be brought forth, may facilitate the escape of the inhabitants from 

houses on fire ; ' be it eancted by the authority aforesaid, that from and after the Fire engines 

said twenty-fourth day of June, it shall and may be lawfld to and for the church- and ladders to 

wardens of every parish, and to and for the overseers of the poor of every precinct be kept in 

and place, not having any churchwarden, within the limits aforesaid, and th^ are known places, 

hereby respectively required, from time to time, for ever, to make, place, and fix, and firecocks to 

at the charge of such respective parish, precinct, or place, upon the mains and be fixed on the 

pipes belonging to any waterwork whatsoever within the limits aforesaid, such mains. 

and so many stopblocks of wood, with a wood plug, or such and so many 

firecocks, to go into each main or pipe, and to be placed at such distances in eada 

and every street or place, as such churchwardens or overseers of the poor 

respectively for the time being shall direct; and that the top of every such 

stopblock or firecock shall be even with the pavement of each street or place, to 

the intent such plugs or firecocks may, upon occasion of any fire, be opened to let 

out the water without loss of time in digging down to the pipes; and that all and 

every such churchwardens or overseers of the poor respectively shall have power, 

and are hereby required, from time to time, to fix any mark or writing on the Marks near 

front of any house or houses over against or nearest to the place where such stop- place where 

blocks, plugs, or firecocks, respectively lie, or are placed, for the better making firecocks lie; 

known where all and every such stopblocks, plugs, or firecocks lie; and shall also ingtroment or 

keep an instrument or key in every such house where every such mark shall be, j^^y ^ ^ ^gp^ 

to open the stopblock, plug, or firecock; and shall keep in such house a pipe for ^ii^^ 

the water to come thereout, to be made use of as occasion may require; and all 

such stopblocks and firecocks shall be kept in repair at the charge of each parish, 

precinct, or place where the same are placed; and such plugs shall be kept in 

repair by the owners of the mains and pipes where the same are fixed; and 

whenever the owners of waterworks shaU aiterwards remove, change, or alter the 

said mains or pipes, then, and in every such case, the owner or owners of every 

such main or pipe shall, at his or their own proper costs and charges, place and 

fix the same, or the like stopblocks, plugs, and firecocks upon every such new 

main or pipe, to be placed where the churchwardens of the parish, or overseers of 

the precinct or place, not having a churchwarden, for the time being, shall direct; 

and in every such case the instrument or key, and pipe, shall be removed to the 

house opposite or nearest to the place to which such stopblock, plug, and firecock 

is removed; and every such churchwarden or overseer respectively shall cause a 

like mark or writing to be fixed against every such house. *^ 

Sec. 75. *' And be it further enacted by the authority aforesaid, that every Engines and 
parish within the limits aforesaid, shall, from time to time, and at all times after ladders to be 
the said twenty-fourth day of June, have, and keep in good order and repair, and kept by every 
in some known and publick place within each parish, a large engine, and also an parish, 
hand engine, to throw up water for the extinguishing of fires; and also shall 
provide, keep, and maintain, one leather pipe at least, with a socket of the same 
size as the plug or firecock, and a stand-cock or suction-pipe, to the intent the 
socket may be put into the pipe, to convey the water without loss, and without 
the help of buckets, into the engine; and shall also have and keep, in some 
known and public place within each parish, three or more proper ladders, of one, 
two, and three story high, for assisting persons in houses on fire to escape there- 
firom; and in de&ult of making, placing, fixing, and continuing such stopblocks or 
firecocks on the several mains and pipes, as also in default of having and keeping 
in good repair such large engine, hand engine, and leather pipe or pipes, socket 
and stand-cock, and suction-pipe, and such ladders as aforesaid, every church- 
warden of such parish, and every overseer of any such precinct or place not having 
a churchwarden, making default in all or any of the premises, and being 
convicted thereof before two of his Maje8ty''s Justices of the Peace for the said 
city of London, or for the county of Middlesex or Surrey, or liberty where the 
same may happen (as the case may be), shall forfeit and pay the sum of ten 
pounds; one moiety thereof to the informer, and the other moiety thereof to the 
surveyor or surveyors who shall be then appointed, pursuant to this present Act of 
Parliament, for the district within which such parish, precinct, or place, where such 
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STATUTES RELATING TO 



Fees to the 
turncock, &c. 
St a fire; 



But no reward 
to be paid 
without appro- 
bation, &c 



Rewards for 
chimnies on 
fire 



Are to be re- 
imbursed by 
occupiers, &c 



default shall be made, doth He; to be levied and recovered by distress and sale of 
the goods and chattels of such churchwardens and overseers respectively, so 
convicted of such de&ult as aforesaid."* 

Sec. 76. ** And be it fiirther enacted by the authority aforesaid, that the 
turncock belonging to the waterwork, whose water shall be found on, or shall 
first come into the main or pipe where any plug shall be opened, at any fire 
within the limits aforesaid, shall be paid any sum not exceedii^ ten shillings by 
the churchwardens or overseers of the poor of such respective parish, precinct, or 
place where such fire may happen ; and that the engine-keeper which first brings 
a parish engine, or other Large engine, to help to extinguish any fire happening 
within the limits aforesaid, if in good order and complete, with a socket hose, 
leather pipe, stand-cock, and Auction-pipe, shall be paid any sum not exceeding 
thirty shillings; the keeper of the second parish engine, or other large engine, 
which shall be next brought in such order, and so complete, to help to extinguish 
any such fire, shall be paid any sum not exceeding twenty shillings; and the 
keeper of any parish engine, or other large engine, which shall be the third of 
such engines, brought in such order, and so complete, to any such fire, shall be 
paid any sum not exceeding ten shillings; every such pajrment to be made by the 
churchwardens of each parish, or by the overseers of the poor of every such 
precinct or place not having any churchwarden (as the case may be), where any 
such fire shall happen; and in default of payment thereof, such reward shall be 
levied and recovered firom the said churchwardens and overseers respectively, by 
distress and sale of the goods and chattels of every such churchwarden and over^ 
seer, in the same or like manner as the penalty or forfeiture of teh pounds is 
hereinbefore directed to be levied and recovered.** 

Sec 77. *' Provided always, and it is hereby further enacted by the authority 
aforesaid, that no such reward shall be paid to any turncock or engine-keeper, by 
the churchwarden of any parish, or overseer of the poor of any precinct or place 
aforesaid, where any fire may happen, without the approbation and direction of 
the alderman of the ward wherein such parish, precinct, or place, is situate, or his 
deputy, or of two of the common councilmen of the same ward for the time being, 
if such fire happens within the city of London, or the liberties thereof; or without 
the approbation and consent of one or more Justice or Justices of the Peace in 
and for the said county of Middlesex, or county of Surrey, or liberty where the 
same may happen (as the case may be), residing within such parish, precinct, or 
place, where such fire happens; and if there be not any Justice or Justices of the 
Peace residing in such parish, precinct, or place, then of such Justice or Justices of 
the Peace residing in the parish or place near or next adjoining, if such fire 
happens any where within the limits of this Act, out of the said city of London, 
and the liberties thereof.* 

Sec. 78. *^ ^ And whereas many of the parishes within the limits of this Act 
have been firequently put to considerable expences, occasioned by the neglect of 
the inhabitants, as well lodgers and inmates as housekeepers, in not causing their 
chimnies to be duly swept, by means whereof alarms of fire are fi^quently made, 
to the great terror and danger of his Majesty*8 subjects, which probably would be 
prevented, if such inhabitants were obliged to deftay and bear the charges and 
expences attending such their neglects, or some reasonable part thereof;* be it 
therefore enacted by the authority aforesaid, that firom and after the said twenty- 
fourth day of June, in all cases where any reward or rewards, or other 
recompence, by this Act made payable, shall be borne and paid by any 
churchwarden or overseer of the poor, for or on account of any fure being in a 
chimney only, or first beginning in and occasioned by the taking fire of any 
chimney only, the inhabitant or inhabitants, occupier or occupiers, of any room or 
apartment to which any such chimney belongs, being a lodger or inmate to or 
with any tenant, renter, or holder of any house or building, of which such room 
or apartment is part, or if such chimney belong not to any such lodger or inmate, 
then the tenant, renter, or occupier of the house or building wherein any such fire 
as last mentioned first begins, shall reimburse and repay to the churchwarden or 
overseer of the poor all and every such reward and rewards, or other paymrats, 
by him or them made, pursuant to the directions of this Act, or such part thereof, 
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88 the Mayor, or other Justice of the Peace of the said city of London, or Justice 
of the Peace for the liberty of his Majesty^s Tower of London, or Justice of the 
Peace for the county of Middlesex, or county of Surrey, or for the city and 
liberty of Westminster (as the case may be), upon the application and complaint 
of such churchwarden or overseer of the poor, and hearing the party or parties 
complained against, shall, under his hand and seal, award and direct : and to the Mayor and 
end the said Mayor, or other Justice aforesaid, may be the better enabled to Justices en- 
award and direct what may in any such case be just and reasonable, the said abled. 
Mayor for the time being, and every such Justice, shall and may summon before 
him, after any such complaint made, the party and parties complained against, 
and all persons fit to give evidence touching the premises, of whom he shall have 
notice or information, and shall and may examine them, and every of them, upon 
oath (which oath the said Mayor, and every such Justice, is hereby impowered 
and required to administer, wiUiout fee or reward) ; and if the party or parties 
complained against, being summoned, do not appear, the siiid Mayor, and every 
such Justice of the Peace, shall and may proceed to examine the matter of the 
complaint, and such evidence as is produced, and to make such award and 
direction thereupon as shall be just, and as if the party or parties making such 
default of appearance had been present, and heard, in his, her, or their defence; 
and if any sum or sums of money, so awarded and directed to be reimbursed or 
repaid to any such churchwarden or overseer of the poor, be not so reimbursed or 
repaid witlun fourteen days after demand thereof made, it shall and may be 
lawfid to and for every such churchwarden or overseer, by warrant under the 
hand and seal of such Mayor, or other Justice (which warrant the said Mayor, 
and every such Justice, is hereby authorised to make), to levy every such reward 
and rewards, or other recompence, so paid, or such part thereof as shall have been 
so awarded and directed, by distress and sale of the goods and chattels of the 
party or parties making default of payment, or of any goods or chattels found in 
the room or apartment to which such chimney where such fire began belongs, or 
in any other part of any house or building whereof such room or apartment is 
part." 

Sec. 80. " Provided nevertheless, and it is further enacted, that in case the Large parishes 
Testries of any of the said united parishes, or of any other parish within the limits may have more 
aforesaid, at any time conceive it necessary for the said parish, in respect of the than one large 
largeness thereof to have more than one great engine, or hand engine, it shall engine, &c. 
and may be lawful for them to provide two or more great engines or hand 
engines, at the parish charge; and the same engines, and every of tiiem, shall be 
under the the like regulations and encouragements as the other engine or engines 
directed to be provided by this Act are under." 

Sec. 81. ^ * And, in order to raise money to definy the necessary charges of 
providing and maintaining such engine, stopblocks, and firecocks, and keys, and 
other implements and materials, and such ladders as aforesaid, and the payment 
of the rewards or gratuities directed by this Act,* be it enacted by the authori^ 
aforesaid, that the churchwardens and overseers of the poor of the said several Fire engines, 
parishes, precincts, and places, within the limits of this Act, or the major part of &c. to be paid 
them, with the consent of the majority of such inhabitants as shall be at any for out of the 
vestry, or other publick meeting of such parish, precinct, or place, duly, assembled, poors rates, 
shall and may, from time to time (as often as there may be occasion), out of the 
monies raised or received, or to be raised or received, by any rate or rates made, 
or to be made, for relief of the poor of every such parish, precinct, or place 
respectively, or by any especial rate or rates to be made for the purposes of this 
Act, pay, apply, and dispose of, such competent sum and sums of money as may 
be requisite for the ends aforesaid, in like manner as by law they may do for the 
maintenance and relief of the poor of their respective parishes, precincts, or places; 
and every such especial rate or rates which shall be made as aforesaid, the same 
being allowed and confirmed in the like manner as the rates made for the relief 
of the poor are, or ought to be, allowed or confirmed, shall be levied and 
recovered in the same manner as the rates made for the relief of the poor now 
may, or ought to be, levied and recovered, subject to the like appeal as in cases of 
rates made for the relief of the poor; and the said officers shall be accountable for 
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the same, in like manner as they are accountable for the money by them collected 
for the relief of the poor, and shall be liable to the like pains and commitments 
for not accounting for the same, and to the like distress and penalties for not 
paying the monies by them collected, levied, or received, and remaining in their 
nands, as overseers of the poor are, by all or any of the laws of this land, liable 
to, for not accounting for, or not paying, monies collected by virtue of any rates 
for relief of the poor.^ 

Sec. 82. ^ ^ And whereas the several offices for insuring houses against Iosr 

by fire retain in their several services, and give coats and badges, and other 

rewards, unto watermen, for their service and assistance in and towards 

extinguishing of fire, and who are to be always ready when wanted, and ok 

provided with various sorts of poles, hooks, hatchets, and several other instruments 

and things, at the charge of the said respective insurance offices for the 

extinguishing of fire; which watermen so retained are, by experience, found to 

venture much fiurther, and to have skill to give, and do give, at fires happening 

within the limits aforesaid, greater help than other persons not used to come into 

Watermen danger;* be it further enacted by the authority aforesaid, that the watermen for 

retained by the time being so retained by, and belonging to, every such insurance office, 

insurance offices within the limits aforesaid, not exceeding thirty for each office, shall be free from 

not to be im- being impressed, or liable to be compelled to go to sea, or serve as mariners, or as 

pretied. soldiers on land, their names and places of abode being registered and entered 

with the secretary, or other officer of the Admiralty Office.** 

Sec. 84. *' * And whereas fires often happen by the negligence and 
Servants firing carelessness of servants,* be it therefore enacted by the authority aforesaid, that if 
an house, forfeit &ny menial, or other servant or servants, through negligence or carelessness, shall 
£100, &c ^^9 0' cause to be fired, any dwelling-house, or out-house, or houses, or other 

buildings, whether within the limits aforesaid, or elsewhere, within the Kingdom 
of Great Britain, such servant or servants, being thereof lawfully convicted by the 
oath of one or more credible witness or witnesses, made before two or more of bis 
Maje8ty*s Justices of the Peace, shall forfeit and pay the sum of one hundred 
pounds unto the churchwardens or overseers of such parish where such fire shall 
happen ; to be distributed amongst the sufferers by such fire, in such proportions 
as to the said churchwardens shall seem just; and in case of default or refusal to 
pay the same immediately after such conviction, the same being lawfully 
demanded by the said churchwardens; that then, and in such case, such servant 
or servants shall, by warrant under the hands and seals of two or more of bis 
Majesty*s Justices of the Peace, be committed to the common gaol, or house of 
correction, as the said Justices think fit, for the space of eighteen months, there to 
be kept to hard labour.** 

Constables and Sec. 86. ** And be it further enacted by the authority aforesaid, that, upon 

beadles to re- ^® breaking out of any fire within the limits aforesaid, all constables and 

pair to buildings headles, upon notice thereof, shall immediately repair to the place where the said 

on fira. ^^ ^^^^ happen, with their staves, and other badges of their authority; and shall 

be aiding and assisting, as well in extinguishing the said fires, and causing people 

to work at the engines, as also in preventing goods being stolen; and shall seize 

and aoprehend all ill-disposed persons that Uiey shall find stealing or pilfering 

firom tne inhabitants; as also that the said constables and beadles shall give their 

utmost assistance to help the inhabitants to remove their goods.** 

3 & 4 Wm. IV. c. 90, s. 44. ** And be it further enacted, that it shall 
bo lawful for the said inspectors (the officials to be appointed under the Act) 
from time to time to provide and keep up fire engines, with pipes and other 
utensils proper for the same, for the use of the parish adopting the provisions of 
this Act, and to provide a proper place or places for the keeping of the same, 
and" to place such engines under the care of some proper person or persons, and to 
make him or them such allowance for his or their trouble as may be thought 
reasonable; and the expenses attending the providing and keeping of such engines 
shall be paid out of the money authorised to be received by the inspectors under 
the provisions of this Act** 
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25 «Sc 26 Vict, c. 205 (local). " The Salford Improvement 
Act, 1862." 

Sec. 268. " If any chimney be wilfnllj set on fire, the person Penalty on _ 
so offending shall for every such offence be liable to a penalty ^?^^ 
not exceeding five pounds; bat nothing herein contained shall on fire, 
extend to any case in which snch person shall be liable to be 
indicted for felony." 

Sec. 269. " If any chimney accidentally catch or be on fire, Penalty for 
the person occnpying or using the premises or part thereof in ^^^^ imneya. 
which such chimney is siuated shall be liable for every such 
offence to a penalty not exceeding ten shillings; provided always, 
that such penalty shall not be incurred if such person prove to 
the satisfaction of the justice before whom the case is heard that 
snch fire was in nowise owing to omission, neglect, or carelessness 
of himself or servant." 



As to Fire Police. /?V« Polioe. 

Sec. 270. " The corporation may continue and maintain Corporation 
their fire police stations and engine houses and other offices and ^^JJ^e 
buildings connected with their fire-police establishment, and may fire police 
from time to time enlarge the same, and may purchase, rent, or ^ °^' ^ 
provide any buildings for fire police stations, engine houses, 
firemen's dwellings, and other buildings necessary for fire police 
purposes, with all proper conveniences, and may appropriate for 
those purposes and alter and enlarge any buildings or lands now 
vested in them, and may repair the same from time to time, and 
fiimish and fit up the same." 

Sec. 271. ** The corporation may purchase or provide such Corporation to 
engines for extinguishing fire, and such water buckets, pipes, enrines ^ 
and other apparatus for snch engines, and such water carts for men, &c. 
supplying the same with water, and such fire escapes and other 
implements for safety or use in case of fire, and may purchase, 
keep, or hire such horses for drawing such engines and water 
carts as they shall think fit, and may employ a proper number 
of persons to act as superintendents and firemen, and may allow 
them such wages and such rewards for their exertions in cases 
of fire as they may think proper, and may remove snch persons 
and appoint others in their stead, and may from time to time 
make such byelaws and regulations for the government and 
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regulation of snch persons and the regulation of the fire police 
establishment as they shall think fit.** 

Sec 272. '^ In all cases where any fireman or other person 
who shall have been discharged from the said fire police estab- 
lishment shall continue to occupy any of the buildings so to i)e 
provided as aforesaid, after one week's notice in writing from the 
corporation to quit and deliver up the possession thereof, any 
two justices may, and they are hereby required, on proof of such 
notice having been so ^ven, by warrant to order any constable 
to enter upon such building, and remove such discharged fireman 
or other person and his family therefrom, and aflerwards to 
deliver the possession thereof to the corporation." 

Sec. 273. " The corporation may permit their engines, and 
the implements and apparatus belonging thereto, and any part 
of the fire police establishment, to proceed beyond the borough 
for the extinguishing of fire happening to property in the neigh- 
bourhood, and the owner of such property shall in such case 
defray the actual expense that may be thereby incurred, and 
shall also pay to the corporation a reasonable charge for the use 
of such engines, implements, and apparatus, and for the attend- 
ance of such fire police; and, in case of difierence between the 
corporation and such owner, the amount of the said expenses 
and charge, as well as the propriety of the said endues, imple- 
ments, and apparatus, and fire police, having so proceeded as 
aforesaid for the extinguishing of such fire (if the propriety 
thereof be disputed), shall be summarily determined by any 
justice, whose decision shall be final and conclusive on all parties; 
and the amount awarded by such justice shall be recoverable in 
like manner as any penalty imposed by this Act is recoverable." 

Sec. 274. " And whereas it is expedient that all extra- 
ordinary expenses occasioned by any fire should be borne by and 
amongst all the respective insurance offices who have insured 
against fire property endangered, or to which assistance has been 
given or extended by such fire police establishment, and by and 
amongst all the respective owners of uninsured property endan- 
gered, or to which such assistance as aforesaid has been given or 
extended, in fair and equal proportions: be it enacted, that all 
such extraordinary expenses aforesaid in the case of any fire 
shall be taken to be the wages of the fire police consequent upon 
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the occasion, in addition to their ordinary allowance, and the 
payments for further assistance necessarily employed on such 
occasions, together with such sum as the corporation shall think 
reasonable for the use and risk of their engines and utensils, and 
shall be paid to the superintendent of the said fire police estab- 
lishment by the respective insurance oflfices so having insured as 
aforesaid in proportion to the amount by them respectively 
insured on such property, and by the respective owners of 
uninsured property in proportion to the value of such respective 
property as aforesaid; provided that no such oflfice shall in any 
case be liable to pay a larger sum than the amount by such office 
insured, or than the amount of the property upon which the 
insurance shall have been made by such office, nor shall any 
owner be liable to pay a larger sum than the amount of his 
property uninsured, and when any property is insured in two or 
more insurance offices each such office shall only be liable in 
proportion to the respective amounts by such office insured. 



Sec. 275. " If any difierence shall arise between the said Demands to 
respective offices and owners, or any of them, and the said super- iyg^^/ ^ 
iutendent as to whether any such demand ought to be paid, or 
as to the amount of any such demand, then any justice shall, on 
the application of the said superintendent, issue his summons to 
any director or agent of any such insurance office or any such 
owner so disputing as aforesaid to appear before two justices at 
a time to be named in such summons; and such justices shall, 
on hearing the parlies and their witnesses, settle whether any, 
and if any what, amount ought to be paid to the said super- 
intendent by such owner, director, or agent as aforesaid; and if 
it shall appear to such justices that any sum ought to be paid 
they shall by their order direct such owner, director,, or agent as 
aforesaid to pay to the said superintendent such sum to them so 
appearing to be due, together (if the said justices shall think fit) 
with reasonable costs to be fixed by them, and such owner, 
director, or agent shall forthwith pay the same sum and costs to 
the said superintendent accordingly." 

Sec. 276. " If any such property as aforesaid be insured in In case the 
any insurance office in an amount less than the value of the f^sured^i "an 
property in hazard according to a reasonable estimate thereof amount 
for the purpose of insurance, such insurance office shall not be i]^^*^than^he 

T value. 
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liable to pay or contribute towards the expenses aforesaid in 
respect of more than the proportion which the amount so 
insured may bear to the whole value of such property according 
to such estimate as aforesaid ; and the owner of any such 
property insured in any such office in an amount in the whole 
less than its value so estimated as aforesaid shall be liable to pay 
or contribute the expenses aforesaid in respect of the residue of 
the amount of the value so estimated as aforesaid as an unin- 
sured owner to that extent, and shall be taken to be an owner 
of uninsured property to the amount of such residue for all the 
purposes of this Act." 

Sec 277. '^ K in any proceedings before two justices against 
any such insurance office, or agent or director, it shall appear 
that it is the intention of any such office to dispute the validity 
of any such insurance, then such justices may adjourn the pro- 
ceedings from time to time for the purpose of postponing their 
decision until after any trial or other settlement of such dispute 
as aforesaid." 

Sec. 278. '^ In default of payment of the said sum and costs 
so ordered to be paid as aforesaid, such justices shall issue their 
warrant to levy the same by distress and sale of the goods and 
chattels of the person on whom such order for payment shall 
have been made." 

Sec. 279. " Instead of proceeding for the recovery of any 
such demand by summons and proceedings thereon before such 
justices as aforesaid, the said superintendent may recover the 
same agunst any such agent or any such director, or against any 
such owner, by action in any court of competent jurisdiction in 
the name of such superintendent. 

Sec. 280. ^* All monies which may be received by the corpo- 
ration from the directors of fire offices and from such other 
persons as aforesaid, and from any other source applicable 
thereto, shall be applied in payment, so far as the same will 
extend, of the costs, charges, and expenses to be incurred from 
tune to time in the maintenance of the said fire-police establish- 
ment." 

Sec 281. " Any constable, officer, or other person appointed 
by the corporation may enter, and, if necessary, may break into 
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anj baildiug which may be or be reasonably supposed to be on premiaes in case 
fire, or any building or land adjoining or near to any such first- ***"'®' 
mentioned building, without the consent of the owner or occupier 
tiiereof respectively, and may do all such acts and things as he 
may deem necessary for extinguishing any fire, or for protecting 
such building or any goods or chattels therein from fire." 

28 & 29 Vict., c. 311. " Oldham Borough Improvement 
Act, 1865." 

Sec. 256. "The corporation may continue and maintain Power to pro- 
their fire-police stations and engine-houses, and other oflfices and ^^ons, &c!** 
buildings connected with the fire-police establishment, and may 
fix)m time to time enlarge the same, and purchase by agreement, 
or take at a rent, any buildings or lands for fire-police stations, 
en^ne-houses, and firemen's dwellings, and other buildings or 
lands necessary for fire-police purposes, with all proper con- 
veniences, and appropriate for those purposes, and alter and 
enlarge any buildings or lands for the time being vested in them, 
and repair and furnish and fit up any such buildings." 

Sec. 257. " The corporation may continue and muntain, and Power to 
fix)m time to time provide, such fire endues, water buckets, pipes, P"*^ ® 



NcsU, — 5 & 6 Vict, c 106 (Liverpool Police Management Act). Sees. 140 
to 168 are similar in all material points to the above sections of the Salford Act; I y^ 

bat by sec 160, a special annual rate not exceeding I9. Id. in the pound is * ^ 
authorised; and by sec. 168, the agent of any insurance office who has paid any 
demand made by the superintendent in respect of extraordinary expenses is 
authorised to recover it back from hia office. 

7 & 8 Vict c. 40 (Manchester Government and Police Regulation Act). 
Sees. 115 to 122, relate to fire police. Sec 119. ** ' Whereas in the case of a fire 
certain extraordinary expenses are incurred (that is to say), in wages of the fire 
police consequent upon the occasion, in addition to their ordinary allowance, and 
in the pay of further assistance necessarily employed on such occasions, and in the 
wear and tear of engines and utensils, and by damage and injury sustained by 
such fires; and whereas it is expedient that the proprietors of property endangered 
by such fire should join in contributing towards such extraordinary expenses, and 
that all such extraordinary expenses as aforesaid should be borne expressly in fair 
and equal proportions by and amongst the persons interested in the preservation 
of property to which assistance has been honk fide given or extended by such 
police in case of fire :* be it therefore enacted, that all such extraordinary expenses 
as aforesaid in the case of any fire shall be paid to the superintendent of the said 
fire-police establishment, by the respective proprietors of property, in proportion to 
the value of such respective property as aforesaid: provided that no proprietor 
shall be liable to pay a larger sum than the amount of his property :** and any 
difierence between the said proprietors, or any of them, and the superintendent, is 
to be settled by two justices. 
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STATUTES RELATING TO 



enj^nes, firo- 
men, &c. 



/ 



Discharged 
firemen or 
servants may 
be turned out 
of possession 
of houses. 



Power to enter 
and break oi>en 
premises in 
case of fire. 



Corporation 
to provide 
fire plugs. 



water carts, fire escapes, and other implements for use in case of 
fire, and sach horses for drawing snch engines and water carts, 
and employ such persons as superintendents and firemen, on such 
terms, and allow them snch wages and such rewards for exertion 
in case of fire, and make snch bye-laws for the government of 
the fire-police establishment of the borough, as they think fit. 

Sec. 258. " Where any fireman or other person discharged 
fi'om the fire-police establishment continues to occupy any 
building provided for the purposes of that establishment after 
one week's notice in writing from the corporation to quit and 
deliver up the possession thereof, any justice may, on proof of 
such notice, by warrant authorize any constable to enter upon 
such building, and remove such fireman or other person and his 
family therefrom, and deliver the possession thereof to the 
coi*poration, and any constable may proceed according to the 
warrant." 

Sec. 259. " Any constable of the borough, or of the fire 
police of the borough, or any officer or other person appointed 
by the corporation, may enter, and, if necessary, break into any 
building in the borough being or reasonably supposed to be on 
fire, or any building or lands adjoining or near thereto, without 
the consent of any owner or occupier thereof respectively, and 
may do all such acts and things as he may deem necessary for 
extinguishing fire in any snch building, or for protecting the 
same or rescuing any person or property therein from fire.** 

Sec. 260. " For securing a proper supply of water for 
extinguishing fire within the water limits of this Act, the 
following provisions shall take efiect (namely) : — 

** 1. Within the borough the corporation shall fix and main- 
tain proper fire plugs in their main and other pipes, at 
convenient distances, not being more than two hundred 
yards from each other, in streets built upon, to the extent 
m the aggregate of one half of their length, and not 
exceeding three hundred yards from each other in other 
cases : 

'* 2. Beyond the borough the corporation shall fix and main- 
tain proper fire plugs in their main and other pipes at 
such places as they think requisite, having regard to the 
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number of the buildings near such pipes and other 
circumstances : 
'^3. The corporation shall, at the request and expense of 
the owner or occupier of any work, warehouse, or manu- 
factory in any street or court within or beyond the 
borough in which there is a pipe of the corporation, place 
in each street or court and maintam a fire plug (to be 
used only for extinguishing fires) as near as conveniently 
may be to the exterior of such work, warehouse, or 
manufactory; 

" 4. As soon as any such fire plug is completed the corpora- 
tion shall deposit a key thereof at each place where any 
public fire engine is kept under this Act, and in such 
other places as they think fit, and shall put up a public 
notice in some conspicuous, place in each street or court 
in which such fire plug is placed showing its situation, 
which notice they may put up on any building in such 
street : 

'^ 5. The corporation shall at all times keep charged with 
water all their pipes to which fire plugs are fixed, and 
shall allow all persons at all times to take and use water 
for extinguishing fire without payment : 

'' 6. If the corporation fail to fix or maintain such fire plugs, 
or (unless prevented by frost, unusual drought, or other 
unavoidable accident or reasonable cause) to keep their 
pipes charged as aforesaid, they shall be liable to a 
penalty not exceeding ten pounds, and to a further 
penalty not exceeding forty shillings for every day 
during which such failure continues after notice in 
writing given to them thereof." 

Sec. 261. ^'The corporation may send any fire engine and Power to send 
any part of the fire police establishment beyond the borough to ^® MHw^out^ 
extinguish fire." of borough 

Sec. 262. " If any person wilfully sets on fire any chimney Penalties as 
he shall be liable to a penalty not exceeding five pounds; and if ^ chimneys 
any chimney takes fire accidentally, the occupier of the building, . 
or the pai't thereof to which such chinmey belongs, shall be liable 
to a penalty not exceeding ten shillings, unless he proves to the 
satisfaction of the justice before whom the case is heard that the 
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STATUTES BELATING TO FIRE POUCE. 



/ 



Rettrictioii 
oo nuking of 
fireworkfl, &C. 



Ezecation of 
licenangpowen 
at to gnnpow- 
der, petroleum, 
Ac 




fire was in nowise owing to omission, n^lect, or carelessness, of 
himself or his senrant" 

Sec 263. ** If any person makes within the borongh Incifer 
matches, or anj combustible article in the mannfJEu^tnre of which 
gunpowder or detonating powder is used, in any place other than 
in a detached boilding, or in any case nearer than one hundred 
yards to any street or dwelling house, he shall be liable to a 
penalty not exceeding ten pounds, and to a further penalty not 
exceeding ten pounds for every day during whidi the offence 
continues after the time when the first penalty of ten pounds is 
incurred." 

Sec 264. ** For the better execution of the provisions of the 
following Acts (namely): — 

<< * The Gunpowder Act, I860,' and any Act for the time 

being in force amending the same; 
** The Act of the session of the twenty-fifth and twenty-sixth 

years of Her Majesty (chapter sixty-six), ' for the safe 

keeping of petroleum;* " 

the following provisions shall take effect ; (that is to say): — 

'* 1. Any licence granted under the last-mentioned Acts, or 
any of them, may be suspended or revoked when and as 
the council think fit : 

'^ 2. Every such licence shall be under the hand of the town 

clerk: 
<* 3. For every such licence the council may charge a fee not 

exceeding five shillings: 

'* 4. The powers conferred on the council by the last-men- 
tioned Acts, or any of them, or by this Act, in relation 
thereto, may be executed by a committee of the council 
appointed according to the provisions of the Municipal 
Corporation Acts as modified by this Act." 

By section 291, the expenses of the corporation in 
carrying the Act into execution, are to be paid out of the 
borough fund, formed by the receipt of the rents and in- 
come of the corporation, aided (sec. 292) by a borough rate. 

By the 29 & 30 Vict, c 42, s. 1, the provisions of the 
Gambling Act, 14 Geo. III., c. 48, are extended to Ireland 
from the 1st Nov., 1866. 
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FORM OF POLICY. 



This Policy op Insurance witnesseth that A. B.^ of 
bereinafler called the msored, having paid to the 



Fire Insurance Company (hereinafter called the company) the sum 

of £ for insuring against loss or damage by fire, 

as hereinafter mentioned, the property hereinafter described, in the 
several snms following, namely: — 

— — — — — ^^— — — in £ 

— « in £ 

in £ 

The company hereby agrees with the insured (but subject to the 
conditions at foot, which are to be taken as part of this policy) that 
if the property above described, or any part thereof, shall be 
destroyed or damaged by fire, at any time between the 25th day 
of December, 1866, and the 25th day of December, 1867, both 
indnsive, or at any time afterwards, so long as the insured or 
his representatives in interest shall pay to the company, and they 

shall accept the further sum of £ ^, on or before the 

25th day of December, in each succeeding year, the company will 
out of their capital, stock, and funds, pay or make good all such 
loss or damage to an amount not exceeding in respect of any one 
of the above items the sum set opposite thereto respectively, and 
not exceeding in the whole the sum of £ . 

In witness whereof this policy has been (sealed with the common 
seal of the company, and) countersigned by — 

C.B. 

E. F. 

G.H. 

Directors of the company, this first day of January, 1867. 



The CondtHonSj above referred to^ are as follows : — 

1. Any material misdescription herein of any of the property proposed to be 
hereby insured, or of any building in which property to be so insured is contained. 
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and any mis-statement of, or omission to state by the insured, any fact material 
to be known for estimating the risk, renders the policy void as to the property 
affected by sach misdescription, mis statement, or suppression respectively. 

2. If, after the risk has been undertaken by the company, anything be done 
any of the property hereby insured, or to, upon, or in, any building in which 

property hereby insured is herein described as being contained whereby the risk 
is increased ; or (whether the risk be thereby increased or not) if any stove or 
other apparatus for producing heat (common fire places excepted), or any steam- 
engine, or any new or additional trade or business is introduced into or upon the 
premises hereby insured, or containing property hereby insured; or, if any pro- 
perty hereby insured be removed from the building or place in which it is herein 
described as being contained or situate, without, in each and every of such cases, 
the assent or sanction of the company, signified by endorsement hereon, the 
insurance as to the property affected thereby ceases to attach. 

3. The policy does not cover goods held in trust, or on commission, unless 
expressly described as such ; nor china, glass, looking-glasses, jewels, clocks, 
watches, trinkets, medals, curiosities, manuscripts, prints, paintings, drawings and 
sculptures, musical, mathematical, and philosopical instruments, unless specially 
mentioned in the policy, and in case of loss when mentioned, not for more than 
£10 on any one print, painting, drawing, or sculpture, unless a valued catalogue 
thereof shall have been previously given to the company ; nor deeds, bonds, bills of 
exchange, promissory notes, money, securities for money, books of account, or gun- 
powder ; nor loss or damage by fire occasioned by or happening through invasion, 
foreign enemy, riot, or civil commotion; or by or through the fermentation or 
spontaneous heating of the subject insured; or by or through explosion, except, in 
the last-mentioned case, damage to any building hereby insured, caused by explo- 
sion of gas in such building; or loss of, or damage to, any property hereby insured, 
caused by explosion of gas in the building containing the same; nor loss or damage 
by fire in any case where more than 25 pounds of gunpowder are kept or deposited 
in the premises, unless the same be specially mentioned in this policy, but losses 
by lightning will be made good. 

4. No insurance proposed to this company }s in force until the premium and 
duty thereon, or a deposit in respect thereof, is actually paid; and where any 
annual premium shall thereafter become payable, and the company shall consent 
to accept the same, the policy shall not become void, notwithstanding a previous 
loss by fire, provided that the assured shall pay the annual premium and duty 
within 15 days from the day mentioned in this policy for the payment thereof; 
and the printed receipts issued by the company shall be alone evidence of any 
such pajrment. 

5. If, at the time of the loss or damage happening, there is any other sub- 
sisting insurance covering exclusively any property hereby insured, the company 
is to bear only such a proportion of the loss or damage ii| respect thereof as the 
sum hereby insured thereon shall bear to the aggregate of the sums for which it 
is insured; and in all cases where any such other insurance shall be subject to 
average, this policy shall be subject to average in like manner (a). 



\ 



/ 



(a) The justice of this last clause is very doubtful, as it may be contended 
that the diligence of another set of insurers ought not to import a fresh term into 
a prior contract to the prejudice of the assured. For example, let a merchant 
possess property valued at £20,000 and deposited in warehouse A, and insure it 
for £10,000 by a specific policy. In such a case, if a fire occurs damaging the 
property to the extent of £10,000, the specific policy pays the loss. But suppose, 
that after effecting this policy, the merchant purchases goods valued at £5,000, 
and deposited in warehouse B, and effects two average clause policies for £10,000 
and £5,000 for the terms of two and three months respectively, on the property 
in the two warehouses. If a fire then immediately occurs, doing the same amount 
of damage in warehouse A, the specific policy still pays the £10,000. But sup- 
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6. The policy ceases to be in force as to any property hereby insured, which 
shall pass from the insured to any other person otherwise than by will or operation 
(^ law, or by way of mortgage only, unless notice thereof be given to the company, 
and the subsistence of the insurance in iayour of such other person be declared 
by a memorandum indorsed hereon, by or on behalf of the company. 

7. On the happening of any loss or damage by fire to any of the property 
hereby insured, the insured is forthwith to give notice in writing thereof to the 
company, and within fifteen days at latest to deliver to the company as particular 
an account as shall be reasonably practicable of such loss or damage, and of the 
estimated amount thereof, having regard to the value at the time of the fire of the 
property damaged or destroyed, and of the several articles or matters to which the 
loss or damage applies, and in support thereof to give all such vouchers, proofs, and 
explanations as may be reasonably required, together with, if required, a btatutory 
declaration of the truth of the account, and in default thereof no claim in respect 
of such loss or damage shall be payable until such notice, account, proofs, and 
explanations are given and produced. 

8. If any difference shall arise as to the amount of a loss, such amount and 
the proportion thereof (if any) to be paid by the company shall, whether the 
right to recover on the policy be disputed or not, and independently of all other 
questions, be submitted to the arbitration of some person, to be chosen by both 
parties, or of two persons, one to be chosen by the party insured, and the other 
by the company. And in case either party shall refuse or neglect to appoint an 
arbitrator within 28 days after notice in writing from the other party, such 
other par^ shall appoint both arbitrators; and in case of the arbitrators differing 
therein, the amount shall be submitted to the arbitration of an umpire, to be 
diosen by the arbitrators before they proceed to act, and the award of the 
arbitrators or umpire (as the case may be) shall be final, and shall be conclusive 
evidence of the amount of the loss and of the proportion thereof to be paid by 
the company, and the party insured shall not be entitled to commence or maintain 
any action at law or suit in equity upon his policy, until the amount of the loss 
and the proportion thereof to be paid by the company, shall have been referred 
and determined as hereinbefore provided, and then only for the amount so 
awarded. The costs of the reference and of the award shall be in the discretion 
of the arbitrators or umpire; and the reference shall be deemed subject to 
such rules and conditions as are usually inserted in orders of reference at nisi 
priuSf unless the parties agree otherwise. 

9. If no claim shall be made within three months after any fire, or in Ihe case 
of property not within the limits of the United Kingdom within three months 
after tibe assured or some one of them, if more than one, shall have had notice of 
the fire, the assured shall forfeit all right to make any claim thereupon; and no 
suit or action shall be sustainable against the company unless commenced within 
12 months after the date of the fire, or if prior to the expiration of such 12 
months a reference shall have been made under the preceding condition, unless 
commenced within three months after any award thereupon. 



pose that the merchant sells the property in warehouse B, and that the fire does 
not happen until after the expiration of two months, the average policy for 
£10,000 will then have expired, and the £5,000 policy will apply to the ware- 
house A only, and must share in the loss with the specific policy. The amount 

£5,000 
to be paid by the £5,000 policy wiU clearly be £10,000 x =£2,500; 

but the first policy must then be construed as subject to the like conditions of 

£10,000 
average, and the loss to be paid by it will be £10,000 x = £5,000, and 

the assured loses £2,500, instead of receiving the whole £10,000 from the first 
office. 

U 
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10. If the claim shall be in any respect fraudnlent, or the fire shall be 
sioned by or through the procurement or conniyance of the insured) all b< 
under this policy shaU be forfeited; and in all cases where the policy is 
or has ceased to be in force under any of the foregoing conditions, all monies 
to the company in respect thereof shall be forfeited. 

11. The company may, if they shall think fit, rebuild, reinstate, or reston 
property damaged or destroyed, instead of paying the amount of the lo 
damage, and may join with any other company or insurers in so doing in 
where the property is also insured elsewhere. 

12. On the happening of any damage by fire to any building, or proper 
effects within a building, in respect of which a claim is, or may be, made i 
this poHcy, the company may, without being deemed wrong doers, by their a 
rised officers, agents, and servants, enter into, and for a reasonable time renu 
possession of, such building, property, or effects, for all reasonable pur 
relating to, or in connection with, the insurance hereby effected (6). 



(h) This condition is new, and seems scarcely necessary, and may perha 
classed among those clauses which are but eapresHo eorum qua taciti » 
AtUSt p. 45. See also Roth y. Stephenson, C. P., 3 July, 1866; Insurance Go 
1 August, 1866. 

Note. — At the time of the publication of this work, it is understood tht 
common form of policy has been approved by the fire offices, but that the ado 
of such a form is still in contemplation. The above is given as not very u 
that which the policy may probably hereafter assume. For reference to ihe 
of the work the reader is requested to refer to the Index. 
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ABANDONMENT, not allowed in fire msoiance, 104. 
ACCIDENTAL FIRES, statatorj exemption firom liability for, 158. 

do not include fires caused by negligence, 159. 

provisions of the Code Napoleon, 168. 
ADJUSTMENT, not conclusive until payment, 112. 
AGENT, employed to effect a policy, is responsible for so doing, 47. 
AGENT OF THE OFFICE, his duties in receiving a proposal, 47. 

cannot compel his office to accept it, 47. 

receipt of renewal premiums by, 83. 
ALIEN ENEMY, 24. 
ALTERATION, not altering the description, 69. 

by introduction of hazardous process, 69. 
ditto or machinery, 72. 

conditions respecting, 73. 

in trade, 77. 
APPORTIONMENT BETWEEN CO-INSURERS, 114. 
ARBITRATION, condition for reference to, 107. 

under the Common Law Procedure Act, 109. 
ARSON, definition at Common Law. There must be burning, with malice, of the 
house of another, 198. 

provisions of the Statute Law, 199. 

threatening letters, 202. 

attempts to commit, 204. 
ASSIGNMENT OF POLICY, not allowed without the consent of the office, 10, 
143. 

but a lien may be given, 1 3. 
AVERAGE, conditions of, 3, 102. 

contributions for losses between policies containing conditions of^ 1 19. 

BAILEE, insurable interest of, 18. 

not generally responsible in case of fire, 18. 

may agree to be responsible without granting a policy, 22. 
BANKRUPT has an insurable interest in the estate, 23. 

and his assignees may divest themselves of a lease, 131. 
BUILDING ACTS. 

MetropolUan Act, 

provisions for diminishing the risk of fire, 170. 

appeal by District Surveyor on neglect of builder to comply therewith, 174. 
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BUILDING ACT^— continued. 

08 to Structures rendered dangerous by fires, 175. . 
Chimney Sweepers* Regulation Act, 176. 

DUtricU beyond the Metropolit, 
Towns Improvement Clauses Act, 180. 
Local Government Act, 180. 
Special Acts (see Liverpool, Manchester, Salford^ jftf.), 185. 

0^ CAPE COLONY, Stamp and Licence Act, 1864, 30. 

CARRIER, how far responsible in case of fire, by land, 19. 

ditto, by water, 21. 
CAUSA PROXIMA NON REMOTA, 33. 
/ CA VEA T EMPTOR^ maxim of, does not apply to fire insurance, 59. 
CHIMNIES, statutory provisions for safety of, 176. 
penalties for fires in, 179, 182. 
/ CHURCH, liability to rebuild in case of fire, upon whom incumbent, 17. 
insurance of, should be recoiAmended by rural deans, 17. 
CLAIM, in case of, conditions of policy must be complied with, 90. 
fraudulent or excessive, 91. 

can only be made for the actual value of the property lost, 93. 
for buildings, 93. 
for goods in the hands of the manu&cturer, 98. 

ditto dealers, 98. 
for forming stock, 99. 
for merchandise, ^Q. 
CONCEALMENT of material fects vitiates the policy 58. 
CONDITIONS as to goods in trust, 7. 
as to explosion, 34. 
as to gunpowder, 37, 39. 
as to use of gas, 40. 
as to losses by lightning, 40. 
as to damage in process of manu&cture, 41. 
ditto by natural heating, 41. 
ditto by invasion or riot, 42. 
ditto by removal, 43, 85. 
ditto by theft, 44. 
as to alterations, 71. 
as to notice and proof of loss, 90. 
as to reinstatement, 94. 
as to arbitration, 108. 

as to assignment and transfer of policies, 10, 143. 
as to apportionment of loss where more than one office, 1 15. 
as to value payable, 93. 

as to sale or market price of goods destroyed, 101. 
of average, 3, 102, 119. 
/ CONSPIRACY TO COMMIT ARSON, 204. 
CONSTRUCTION, general rules of, 53. 

weight given to the written part of the policy, 54. 
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CONSTRUCTION— coniwwerf. 

that is to be adopted which will reconcile the whole, 55. 

not governed by the practice of other companies, 56. 

of void as voidable, 57. 

of words of warranty, 65, 
CONTRIBUTION between specific insurances, 114. 

ditto when non-concurrent, 117. 

when conditions of axerage apply, 119. 
COVENANT TO INSURE, correct form of, 132. 

is a usual covenant, 1 33. 

whether it runs with the land, 133. 

is strictly construed and must be strictly fulfilled, 134, 

right of re-entry on breach of, 1 34. 

reasonable time allowed to perform, 135. 

office cannot remedy breach of, 135. 

breach of, by sub-lessee, 135. 

non-literal performance, when sufficient, 136. 

waiver of breach, by consent, by acceptance of rent or distress, 136. 

breach of, is a bar to a bill for specific performance, 137. 

assignee of reversion cannot take advantage of prior breach, 137. 

on breach, no equitable relief, except by virtue of the statute, 137. 

condition of sale as to, 146. 

objection to catching condition, 146. 

condition not to protect future breach, 146. 

^OVENAl^ to repay cost of insurance, 135. 

COVENANT not to carry on offensive trade, dangerous deposit of lucifers no breach, 
136. 

)AMAGE done to save other property, 45. 

)AM AGES, a jury is now empowered to grant interest in the nature of damages, 1 13. 

)ANGEROUS TRADES, statutory provisions respecting, 189. 

indictment for carrying on, 208. 
►AYS OF GRACE, when allowed, 79: 

when not allowed, 83. 
'BEDS AND WRITTEN SECURITIES, not insured, 43. 
•EFINITION, of the contract, 1. 

of the terms in use, 1. 
EPOSIT RECEIPT, 47. 
ESCRIPTION, 51, 65, 68. 

how £ai a warranty as to present and future state and use of the premises, 67. 
EVISEE, under condition to uphold and repair, liable for loss by fire after accept- 
ance of gift, 131, 132. 

interest of, in policy of testator, 155. 
ILAPIDATIONS, liability for, of rectors and other ecclesiastical persons, 17. 
ISCLOSURE OF MATERIAL FACTS, 58. 

OCK COMP AN I ES, provisions for the prevention of fires in Special Acts, 186, 201. 
UTY, see Stamp Duties. 

return of, in policies for terms of years where interest ceases, 86. 
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/ EDINBURGH, Special Acts, 187. 
^ FQUITY, interference by Court of, 51. 

^ EVIDENCE, the jury is the judge of, under direction of the Court, 78. 
finding contrary to the, new trial, 78. 
to support a claim, 91. 
to support plea of arson, 205. 
^ EXECUTORS, not responsible in case of fire, 23. 

whether responsible for discontinuing to insure, 23. 
may be bound when there is an express trust, 24. 
will hold proceeds of policy as part of the estate, 24. 
EXPENSES of extinguishing fires, 46, 178, 183, 184. 
EXPLOSION, 34. 
of gas, 40. 
ERMENTATION OR SPONTANEOUS HEATING, 41. 

FIRE BRIGADES, in Metropolitan area, 177. 

beyond that district, under provisions of Local Government Act, 181. 

under Special Acts, 183. 

in Salford, Manchester, and Liverpool, 184. 

in the London Docks, 1 86. 

in Scotland, under the Police and Improvement Act, 186. 

in Edinburgh, 187. 
K FIRE ESCAPES, 179, 182, 187. 
^ FOREIGN ATTACHMENT, 110. 
/ FRAUD, will avoid every contract, h^, 

excessive claim may amount to, 91. 

by the assured will entitle the office to recover the money paid by it, 112. 

setting fire to defraud is felony, 199. 

GAMBLING ACT prohibits an insurance where there is no interest, 5. 

requires the insertion in the policy of the name of the person to be benefited, 5, 8. 

limits the amount to be recovered to the interest of the assured, 5, 9. 

provisions of, extended to Ireland, 278. 
GARNISHEE CLAUSES of Common Law Procedure Act, 112. 
GAS, explosion of, 40. 

GUARANTEES OR REASSURANCES permitted without payment of the per 
centage duty, 28. 

perfect good faith must be displayed, 127. 

agreement for rumiing account, 129. 
GUNPOWDER, condition respecting, 37, 39. 

explosion of, 37, 39. 

Liverpool Gunpowder Act, 185. 

The General Gunpowder Act, 192. 

HEIR, interest in policy of his ancestor, 155. 

HIGHWAY ACT, provisions against fires on highways, 1 89. 

INDEMNITY, how fiir the contract is one of^ at Common Law or by Statute, 4, 9. 
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INDIA, stamp duty or policies, 30. 

INFANT, right to insurance money as between real and personal representatives 

of, 152. • 
INNKEEPER, responsibiUty of, 22. 

Act limiting responsibility of, 22. 
INQUESTS ON FIRES cannot be held by coroners, 196. 

INSURABLE INTE REST, must arise from some right of property or responsibility, 
6,8. 

trustee possesses, 7. 

equitable or part owner, or person responsible, 8. 

subsequently acquired interest, 1 3. 

need not be continuous, 14. 

nature of, not usually described, 15. 

is possessed by tenant for Ufe, or years, in dower, or by the courtesy, 16. 

in ecclesiastical property, 17. 

arising from possession, 18. 

mortgagee possesses, 23. 

of bankrupt in his estate, 23. 

agent does not possess, 23. 
INSURANCE, after the fire, when operative, 49. 
INTEREST on amount of the claim, when allowed, 113. 
INVASION, civil commotion, &c., conditions respecting, 42. 

JAMAICA, local stamp duty, 30. 

JUTE, injunction against storage of wet jute, 208. 

LANDLORD AND" TENANT. Tenant not liable for accidental fire, in the 
absence of any covenant, 130. 

but is liable for rent until the legal determination of the tenancy, 131. 

unless there is an express exception, 131. 

contract to let when rendered void by fire, 131. 

lessee liable under usual covenant to uphold and repair, 131. 

bankrupt lessee, 131. 

tenant under covenant to rebuild has no equity in respect of his landlord's 
insurance, 140. 
LEGATEE, 156. 
LESSEE may insure, 16. 

holding over, 16. 
LICENCE to insure required by statute, 25. 
LIGHTNING, losses by, 40. 
LIVERPOOL LOCAL ACTS, 185. 
LOSS, total and partial, 102. 
LUNATICS, interests in insurance money of real and personal representatives o^ 152. 

MANCHESTER LOCAL ACTS, 185. 
MARINE INSURANCE the original of fire insurance, 4. 
MATERIAL facts must be disclosed, 58. 
alterations, 70. 
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MATERIALITY, the jury is the judge o^ 78. 
METROPOLITAN FIRE BRIGADE, 177. 
MISREPRESENTATIONS, 61. 
MORTGAGEE has an insurable interest, 23. 

whether he can charge the premiums against the mortgagor, 150. 

his interest in policy of mortgagor, 151. 

statutory powers in fiivonr of, 151. 

NATURAL HEATING, loss by, not made good, 41. 
NEGLIGENCE, liability for fires caused by, 157. 

what amounts to, in the use of locomotives or steam engines, 161. 

of the assured does not relieve the office, 1 66. 

provisions of the Code Napoleon, 168. 
NOTICE, of renewal premium billing due, 83. 

of fire should be instantly given, 90. 
NUISANCE. Indictment for carrying on dangerous trade, 208. 

PAYMENT OF CLAIM, when there is notice of lien or dispute as to interest, 113. 
PETROLEUM, statutory provisions for safe custody of, 194. 
POLICY, definition of the term, 1. 

specific, 2. 

average, 3. 

wager, 4. 

mode in which it should be effected for the benefit of a married woman or 
minor, 9. 

valued, 15. 

until delivery of, when locus pcsniienHa, 48. 

contract to grant, 48. 

form of, 49. 

See Appendix. 
POSSESSION, right of insurers to take, after a fire, 45. 
PREMIUM, payment of, 1, 83. 

payment of after 15 days and acceptance by office in ignorance of a fire, does not 
revive the policy, 84. 

return of when made, 84. 

rates of, 84. 
PROCESS OF MANUFACTURE, damage in, not made good, 41. 
PROFITS, not covered by an ordinary policy, 14. 

specific insurance upon, usually declined by the offices, 14. 
PROPOSAL, 47. 
PURCHASER, when the contract is complete runs the risk of fire, 142. 

where the sale is by the Court, 143. 

of leasehold, may repudiate his bargain where there is a right of entry for 
covenant broken, 145. 

when in such case protected by statute, 146. 

REINSTATEMENT, condition respecting, 94. 

when required by statute, 96. 
REMOVAL, losses by, 43. 
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REPRESENTATIONS, qualified, 61. 

untrue, 62. 
RIOT, damage by fire during, condition respecting, 43. 

remedy against the Hundred for loss by fire caused by, 163. 

may be enforced by the office after paying the claim, 1 65. 
RISK, The, definition of, 32. 

is that of ignition, the result of accident or incendiarism, 32. 

SALE OF DAMAGED GOODS, 105. 

not to include sound portions, 106. 
SALE OF REAL ESTATE (See Purclumr). 

after the fire does not relieve the office, 14. « 

course to be pursued as to insurance when sale is contemplated, 147. 
SALE OF PERSONAL CHATTELS, when complete the risk is that of the 

purchaser, 148. 
SALE OF MERCHANDISE, the risk until the day of the prompt in the city of 

London, 148. 
SALFORD IMPROVEMENT ACT, 45, 184. 
SALVAGE, in partial losses belong to the assured, 102. 

under conditions of average, 1 02. 

belongs to the insurers when they have paid the full value, 103. 

unauthorised detention of, 103. 

the assured are bound to protect, 106. 
ST. LEONARDS, LORD, his experience of fire insurance, 52. 
SPECIFIC INSURANCES, 2, 117. 

contribution between two or more, 114. 

contribution when policies are non-concorrent, 117. 
STAMP DUTIES, in Great Britain, 25. 

in Ireland, 28. 

imposed upon foreign insurers of property in the United Kingdom, 28. 

on guarantees, 28. 

in the colonies, 29. 
STAMP, objection for want of^ unimportant in criminal cases, 29. 
STATUTORY DECLARATION in support of claim, 92. 
STATUTES. 

19 Car. II. c. 3 (Buildmg Act), 170. 

14 Geo. III. c. 78 (ditto), 16, 130, 134, 141, 153, 158, 176. 

18 & 19 Vict. c. 122 (ditto), 170. 

3 & 4 Vict. c. 85 (Chimnies), 176. 
27 & 28 Vict c 37 (ditto), 176. 

11 Geo. IV. c. 1 (Carriers by Land), 20. 

1 Will. IV. c 68 (ditto), 20. 

26 Geo. III. c. 86 (Carriers by Water), 21. 

17 & 18 Vict. c. 125 (Common Law Procedure), 109, 112, 207. 

14 & 15 Vict c. 55 (Costs of Prosecutions), 210. 

4 Edw. I. c. 2 (Coroners), 196. 

22 & 23 Vict c. 35 (Covenant to insure. Equitable Relief), 138. 

23 & 24 Vict c 126 (ditto, ReKef at Law), 139. 

X 
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STATUTES-cotUinued. 

7 & 8 Vict c. 84 (Dangerous Trades), 189. 
18 & 19 Vict c 122 (ditto), 189. 

14 Geo. III. c. 48 (The Gambling Act), 6. 

29 & 30 Vict, c 42 (ditto, Proyisions extended to Ireland), Appendix. 

8 &,9 Vict c. 109 (ditto, Wagers), 6. 

6 & 6 Will IV. c. 50 (General Highway Act), 189. 

23 & 24 Vict c. 139 (Gunpowder Act), 192. 

24 & 25 Vic. c. 30 (ditto), 192. 

25 & 26 Vict. c. 98 (ditto), 192, 194. 

26 & 27 Vict, c 41 (Innkeeper), 22. 
3 & 4 Will IV. c. 42 (Interest), 113. 

3 & 4 Will IV. c. 90 (Lighting and Watching), 181. 

21 & 22 Vict c. 98 (Local Government), 181, 183, 187. 
26 & 27 Vict c. 17 (ditto), 182. 

39 Geo. III. c. 69 (London Docks), 201. 

9 Geo. IV. c 116 (ditto), 194. 

18 & 19 Vict c. 120 (Metropolitan Board of Works), 170. 

28 & 29 Vict c. 90 (Metropolitan Fire Brigade), 45, 46, 178, 189. 

15 & 16 Vict c. 84 (Metropolitan Water Supply), 189. 
24 & 25 Vict c. 97 (Malicious Injuries to Property), 199. 

9 & 10 Vict c. 25 (ditto), 204. 
14 & 15 Vict c 100 (ditto), 204. 

12 Geo. III. c. 24 (ditto. Public Arsenals), 201. 
24 & 25 Vict c. 115 (ditto, ditto), 201. 

24 & 25 Vict c 100 (ditto, Offences against the Person), 199, 203. 
23 & 24 Vict c. 145 (Mortgagee's Powers), 151. 

44 Geo. III. c. 98 (Penalties to Informers), 211. 

25 & 26 Vict c. 66 (Petroleum), 194. 

29 & 30 Vict. c. 69 (Preceding Act extended to Nitro-glycerine, &c.). Appendix. 
2 & 3 Vict c 71 (Police Regulation), 103. 

17 & 18 Vict c. 31 (Railway and Canal Traffic Act), 20. 

7 & 8 Geo. IV. c. 31 (Riot, remedy against the Hundred), 163. 

2 & 3 WilL IV. c. 72 (ditto), 164. 

5 W. & M. c. 21 (Stamp Duties), 25. 

10 Anne, c. 26 (ditto), 1, 26. 
17 Geo. III. c 50 (ditto), 1, 26. 

22 Geo. III. c. 22 (ditto), 25. 

22 Geo. III. c 48 (ditto), 26, 84, 86. 

26 Geo. III. c. 82 (ditto), 26. 
35 Geo. III. c. 63 (ditto), 49. 
50 Geo. III. c. 55 (ditto), 25. 

55 Geo. III. c. 184 (ditto), 26, 27. 
55 Geo. III. c. 100 (ditto), 28. 
9 Geo. IV. c. 13 (ditto), 3, 27. 

3 & 4 Will. IV. c 23 (ditto), 26. 
5 & 6 Vict c 79 (ditto), 26. 

5 & 6 Vict c. 82 (ditto), 28. 
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STATVTES— continued. 

13 & 14 Vict c. 97 (Stamp Duties), 28. 

17 & 18 Vict. c. 83 (ditto), 29. 

19 Vict c. 22 (ditto), 28. 

23 & 24 Vict c. Ill (ditto), 26. 

27 Vict c. 18 (ditto), 27. 

27 Vict c. Ill (ditto), 26. 

28 Vict c. 30 (ditto), 27. 

5 & 6 Will. IV. c. 62 (Statutory Declarations), 92. 

10 & 11 Vict c. 34 (Towns Improvement Clauses Act), 46, 180, 187. 

10 & 11 Vict c. 89 (Towns Police Clauses), 181. 

10 Vict c. 17 (Waterworks Clauses Consolidation Act), 187. 

26 & 27 Vict c. 93 (ditto), 187. 

THE TARIFF SYSTEM, 88. 
TENANT (See Landlord and Tenant). 

TENANT FOR LIFE AND REMAINDER-MAN, latter has no lien on 
insurance of the former, unless effected under an express trust, 153. 

contra, where policy is effected by order of the Court, 1 53. 

insurance money may be impressed with a trust as realty, 154. 
THEFT, losses by, 44. 
TRESPASSERS, officers of company entering upoB property after a fire not 

trespassers, 45. 
TRUSTEE, possesses an insurable interest, 7. 

but is generally required by the ofiice to state that he insures as trustee, 7. 

not always bound to enforce a forfeiture for not insuring, 140. 

for sale insuring, held not to be a trustee of policy for a purchaser, 147. 

VOISINAGE, risk of insured in France, 167. 

WAREHOUSEMAN OR WHARFINGER, not responsible in case of fire, 19. 

insurance by, for the benefit of all parties, 21. 
WARRANTY, 63. 

when description is in form of, 66. 
WATER SUPPLY, in Metropolitan area, 179, 189. 

in other districts, 180, 187. 
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